__________________________________________________________________
IN THE UTAH SUPREME COURT
__________________________________________________________________
THE SALT LAKE TRIBUNE and its
reporter, MATTHEW PIPER,
Plaintiff and Appellee,
v.

Case No. 20180601-SC

The UTAH STATE RECORDS
COMMITTEE,
Defendant, and
BRIGHAM YOUNG UNIVERSITY,
Intervenor and Appellant.
__________________________________________________________________
BRIEF AMICI CURIAE
OF THE BRECHNER CENTER FOR FREEDOM OF INFORMATION,
STUDENT PRESS LAW CENTER, KPCW, THE DAILY HERALD, THE
STANDARD EXAMINER, KSTU-FOX 13, THE ASSOCIATED PRESS, THE
NATIONAL FREEDOM OF INFORMATION COALITION, THE
REPORTERS COMMITTEE FOR FREEDOM OF THE PRESS, AND THE
SOCIETY OF PROFESSIONAL JOURNALISTS
IN SUPPORT OF PLAINTIFF-APPELLEE
______________________________________________________________________________

Randy L. Dryer (USB #0924)
c/o 383 S. University St.
Salt Lake City, UT 84112
801-587-2974
r.dryer@honors.utah.edu
(address and contact information are
for service and notice purposes only)

Attorney for amici curiae

TABLE OF CONTENTS
STATEMENT OF INTEREST ...............................................................................7
STATEMENT OF THE ISSUES ............................................................................9
STATEMENT OF THE
CASE……………...…………………………………………………….….…………………...9
SUMMARY OF ARGUMENT………………………………………………...………..10
ARGUMENT ..........................................................................................................12
I. The Public and Press Need Timely, Accurate Information About the
Activities of Campus Police ................................................................................12
II. Legislatures and Courts Have Recognized Campus Policing as a
Governmental Function Requiring Public Oversight .....................................18
III. The District Court Properly Applied GRAMA to BYU Police
Department Records ...........................................................................................25
CONCLUSION.......................................................................................................28
CERTIFICATE OF SERVICE ............................................................................29
CERTIFICATE OF COMPLIANCE ..................................................................30

2

TABLE OF AUTHORITIES
Cases
B & S Utilities v. Baskerville-Donovan, Inc., 988 So.2d 17 (Fla. Dist. Ct. App.
2008)…………………………………………………………………………….24
Bauer v. Kincaid, 750 F. Supp. 2d 575 (W.D. Mo. 1991)………………………19
Boyle v. Torres, 756 F. Supp. 2d 983 (N.D. Ill. 2010)………………………….22
Clarke v. Tri-Cities Animal Care & Control Shelter, 181 P.3d 881 (Wash. App.
2008)…………………………………………………………………………….24
Deseret News Pub. Co. v. Salt Lake County, 182 P.3d 372 (Utah 2008)……….26
Fields v. City of Phila., 862 F.3d 353 (3d Cir. 2017)……………………………18
Finger v. State, 799 N.E.2d 528 (Ind. 2003)…………………………………….22
Glik v. Cunniff, 655 F.3d 78 (1st Cir. 2011)…………………………………….18
Houston Chron. Pub. Co. v. City of Houston 531 S.W.2d 177 (Tex. App.
1975)…………………………………………………………………………….19
In re Perrotti v. Chief Police Dept., Yale Univ., No. FIC 2007-370 (Conn. FOI
Comm’n Feb. 13, 2008)…………………………………………………………21
Payton v. Rush-Presbyterian-St. Luke’s Med. Ctr., 184 F.3d 623 (7th Cir.
1999)……………………………………………………………………………22
Romanski v. Detroit Ent’mt, LLC, 428 F.3d 619 (6th Cir. 2005)………………22
Sacko v. Univ. of Pa., No. 14-831, 2014 U.S. Dist. LEXIS 77080 (E.D. Pa. June 5,
2014)…………………………………………………………………………….22
Scott v. Northwestern Univ. Sch. of Law, No. 98 CV 6614, 1999 WL 134059 (N.D.
Ill. March 8, 1999)………………………………………………………………23

3

State ex rel. Schiffbauer v. Banaszak, 33 N.E.3d 52 (Ohio 2015)……………..20
SWB Yankees LLC v. Wintermantel, 45 A.3d 1029 (Pa. 2012)…………………24
Torres v. Univ. of Notre Dame, No. 3:11-CV-209 (N.D. Ind. March 23,
2012)………………………………………………………………………….…22
United States v. Hoffman, 498 F.3d 879 (7th Cir. 1974)………………….…….22
Womack Newspapers v. Town of Kitty Hawk, 639 S.E.2d 96 (N.C. App.
2007)……………………………………………………….……………………25
Statutes
20 U.S.C. § 1092(f)…………………………………………………………….....23
Ga. Code. Ann. § 20-8-7…………………...……………………………………..20
N.C. Gen. Stat. § 74G-5.1(c)………………………………………….…………..20
Tex. Educ. Code § 51.212(f)……………………………………….……………..20
Utah Stat. § 53-1-102(1)(c)(i)(C)……………………………………….………...26
Utah Stat. § 63G-2-102(3)(e)……………………………………….…………….24
Utah Stat. §63G-2-103(11)(b)(vi)…………………………………………….…..26
Va. Code Ann. § 23.1-817………………………………………………………..20
Wisc. Stat. § 19.32(1)…………………………………………………………….20
Other Authorities
Andrew Ford et al., “Protecting the Shield,” Asbury Park Press, Jan. 22, 2018…13
Brandon Stahl et al., “When rape is reported and nothing happens,” The Star
Tribune, July 22, 2018……………………………………………………………13
4

Brian Rogers, “Lack of police transparency in Rice arrest angers lawmaker,”
Houston Chronicle, Dec. 2, 2013………………………………………………..20
Eric Levenson & Artemis Moshtaghian, “Portland State University police fatally
shoot man who was trying to break up a fight,” CNN.com, July 3, 2018…….…14
Harvard Law Review, “The Shooting of Samuel DuBose: University Police Officer
Shoots and Kills Non-University-Affiliated Motorist During Off-Campus Traffic
Stop,” 129 HARV. L. REV. 1168 (Feb. 10, 2016)…………………………….…...14
In re Tarleton State, U.S. Dept. of Educ. Docket No. 09-56-SF (June 1,
2012)……………………………………………………………………………...15
Jake New, “Student Says UNC Favored Athlete Accused of Rape,”
InsideHigherEd.com, Sept. 14, 2016…………………………….………………17
John Mura & Sheryl Gay Stolberg, “Samuel DuBose’s Death in Cincinnati Points
to Off-Campus Power of College Police,” The New York Times, July 31, 2015…13
Liam Stack, “Georgia Tech Student Leader is Shot Dead by Police,” The New York
Times, Sept. 18, 2017……………………………………………………………14
MaryJo Webster, “Denied Justice”: Change-making investigative reporting, made
possible by access to law enforcement records, Medium.com, June 4, 2019..…..13
Mike Wagner et al., “Few charges rise from hazing cases,” The Columbus
Dispatch, May 19, 2019…………………………………………….……………16
Rebecca Green et al., “University of Utah Police investigating reported sexual
assault on campus,” Fox13now.com, Mar. 26, 2019……….…….……………..16
Rome News-Tribune, “GNTC gets approval for campus police force,” Sept. 26,
2018………………………………………………………………………………14
Tammy Grubb & Mark Schultz, “Chapel Hill police told ‘Do not engage’ with
Silent Sam protesters before statue fell,” The Herald Sun, Aug. 29, 2018…...….14
Terrence Cullen, “Fraternity involved in LSU student death has previously had
problems with hazing and drinking,” N.Y. Daily News, Sept. 16, 2017…………16
5

Tyler Pager, “Student Dies After Possible Hazing Episode at SUNY Buffalo,” The
New York Times, Apr. 14, 2019………………………………………………….16

6

STATEMENT OF INTEREST
The Brechner Center for Freedom of Information is located at the University
of Florida College of Journalism and Communications, where for 42 years the
Center’s legal staff has served as a source of research and expertise about the law
of access to information. The Brechner Center regularly publishes scholarly
research about the public’s rights under open-government laws, responds to media
inquiries about the workings of public-records statutes, and conducts educational
programming to inform citizens about their access rights.
The Student Press Law Center (“SPLC”) is a non-profit, non-partisan
organization that, since 1974, has been the nation’s only legal assistance agency
devoted to educating high school and college journalists about the rights and
responsibilities embodied in the First Amendment. As such, its legal staff regularly
assists in resolving disputes about access to records and informs students of their
rights under public records laws.
KPCW is a public radio station in Park City, Utah that has served its
listeners with local news and information since it began broadcasting in 1980.
KPCW dedicates five hours each day to in-depth reporting on local news,
including reporting on government, politics, and crime.
The Daily Herald is a daily newspaper based in Provo, Utah. The Daily
Herald’s reporting has a strong focus on news and events in Utah County and
7

central Utah. Among other things, the Daily Herald covers news related to the
BYU Police Department and crime in Utah County.
The Standard Examiner is a daily print and online newspaper published in
Ogden, Utah. The paper reports on both local and national news, including indepth reporting on local crime and police operations.
KSTU-FOX 13 is a Fox-affiliated television station based in Salt Lake City,
Utah. KSTU dedicates dozens of hours each week to covering local Utah news,
including reporting on crime in Provo, as well as operations of the BYU Police
Department.
The Associated Press is a U.S.-based not-for-profit news agency which
reports on international, national, and local news. The AP’s news reports are
published and republished by more than one thousand newspapers and
broadcasters, and over half the world’s population sees the AP’s content every day.
The National Freedom of Information Coalition (“NFOIC”) is a nonprofit
organization that works to raise public awareness about the importance of
transparency and to protect the public’s right to open government. The NFOIC
awards grants to its affiliated state- and region-based freedom of information
organizations for their work in fostering, educating, and advocating for open,
transparent government.
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The Reporters Committee for Freedom of the Press (“RCFP”) is an
unincorporated nonprofit association. The Reporters Committee was founded by
leading journalists and media lawyers in 1970 in response to an unprecedented
wave of government subpoenas forcing reporters to name confidential sources.
Today, its attorneys provide pro bono legal representation, amicus curiae support,
and other legal resources to protect First Amendment freedoms and the
newsgathering rights of journalists.
The Society of Professional Journalists (“SPJ”) is dedicated to improving
and protecting journalism. Founded in 1909 as Sigma Delta Chi, SPJ promotes the
free flow of information vital to a well-informed citizenry, works to inspire and
educate the next generation of journalists, and protects First Amendment
guarantees of freedom of speech and press.
STATEMENT OF THE ISSUES
Whether a private university that maintains a state-certified police agency
delegated to exercise state law-enforcement authority must adhere to Utah’s
Government Records Access and Management Act (“GRAMA”) for purposes of
public access to the records of policing activity, as any similarly situated state,
county or city police agency would.
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STATEMENT OF THE CASE
This case arises out of a request by journalists at the Salt Lake Tribune to
inspect law enforcement records maintained by the police department at Brigham
Young University (“BYU” or the “University”). The records concern a highly
publicized case of great public concern that raises questions about the University’s
use of governmentally delegated police power. BYU refused to honor the request,
arguing that its police department is exempt from the requirements of GRAMA.
The District Court disagreed and ordered the BYU police department to make the
records available, concluding that the Police Department is a governmental entity
when discharging state-delegated policing authority and therefore must honor
requests for its law enforcement records. This appeal followed.
SUMMARY OF ARGUMENT
As the District Court correctly held, the Brigham Young University Police
Department is, in law and in fact, a governmental entity when discharging law
enforcement duties. The exercise of police power is the archetype of a
governmental function. The power to use deadly force and to take away people’s
freedom under color of state law uniquely belongs to the state. When the state
deputizes private entities to carry out that essential function, the function does not
lose its “governmental” identity.
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The public’s need for complete and reliable information about how law
enforcement agencies perform their duties is obvious and undeniable. This is why
the state Government Records Access and Management Act (“GRAMA”) has
always been interpreted to afford the public access to crime reports created by
police officers and similar law-enforcement records that enable people both to keep
watch over law-enforcement agencies and also to take precautions to keep
themselves safe.
The Police BYU Police Department owes its existence to the state, is heavily
regulated by the state, and is performing a core governmental function that -- butfor its existence -- the state would be obligated to perform. GRAMA consequently
entitles the public to review the Department’s records as would be the case at any
state, county or city police agency in Utah. To hold otherwise would create
unaccountable “secret police” cloaked with state authority, without any of the
transparency duties that must accompany that authority. Having sought and
accepted state arrest powers, BYU cannot be heard to complain when asked to be
accountable for how those powers are used. Although the Utah legislature recently
has clarified that, prospectively, BYU police records will be accessible to the
public, it remains important for this Court to uphold the principle recognized
below: That core public-safety functions may not be delegated to private entities in
a way that frustrates public oversight.
11

ARGUMENT
I.
The Public and Press Need Timely, Accurate Information About the
Activities of Campus Police
When a citizen reports a crime to a law enforcement agency, that report
creates a paper trail that allows for public accountability and oversight. The
importance of public access to information about crimes and arrests is so well
understood that the law of every state, including Utah, provides for disclosure of
the salient details about each incident reported to police, even if those involved
might prefer to keep the information secret. The position urged by the University
in this case would produce the intolerable result of police exercising state arrest
powers to enforce state laws under state oversight, behind closed doors.
Communities need information from and about law enforcement agencies to make
informed decisions, including about what precautions to take to keep themselves
safe from crime in a specific neighborhood or at particular school.
Access to police records is essential to informed media coverage of crime
and police activity. Reporters use records from law enforcement agencies every
day to better inform the public about trends in crime happening in their
communities and about whether government officials are doing their jobs
diligently. For example, the Star Tribune of Minneapolis was named a finalist for
the 2019 Pulitzer Prize for a series of reports, “Denied Justice,” documenting how

12

the local district attorney’s office failed to prosecute cases of sexual assault,
outraging the victims who came forward to report. See Brandon Stahl et al., “When
rape is reported and nothing happens,” The Star Tribune, July 22, 2018. As the
lead editor on that series of stories wrote: “This project would have been
impossible without public access to law enforcement investigative reports.”1 New
Jersey’s Asbury Park Press relied on police records to build a 19-part series that
exhaustively documents how the state’s fragmented police oversight system
regularly allowed known lawbreaking officers to remain on the job, with tragic
consequences, a series recognized with a 2019 Silver Gavel Award from the
American Bar Association. See Andrew Ford et al., “Protecting the Shield,”
Asbury Park Press, Jan. 22, 2018. The informative level of detail that journalists
were able to provide in these acclaimed public-service stories, and many more like
them, is made possible only by complete access to police records.
Campus police are increasingly doing essential public-safety work in ways
indistinguishable from that of city or county police. See John Mura & Sheryl Gay
Stolberg, “Samuel DuBose’s Death in Cincinnati Points to Off-Campus Power of
College Police,” The New York Times, July 31, 2015 (quoting Justice Department

1

See MaryJo Webster, “Denied Justice”: Change-making investigative reporting, made
possible by access to law enforcement records, Medium.com, June 4, 2019, available at
https://medium.com/@frankbrechner/denied-justice-change-making-investigativereporting-made-possible-by-access-to-law-ee1036b3b9f.
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statistics showing 92 percent of state colleges and 38 percent of private campuses
have police officers, and about 90 percent of those police departments have the
power to patrol and make arrests off campus). Indeed, it is common for campus
police to enter into “mutual-aid agreements” with local city or county police so that
the officers can act interchangeably with each other, thus erasing any “line”
between private and public police. See, e.g., Tammy Grubb & Mark Schultz,
“Chapel Hill police told ‘Do not engage’ with Silent Sam protesters before statue
fell,” The Herald Sun, Aug. 29, 2018 (noting that the University of North CarolinaChapel Hill and its host city “have a mutual aid agreement for emergency
situations and special events”); Rome News-Tribune, “GNTC gets approval for
campus police force,” Sept. 26, 2018 (explaining that “[u]nder these agreements,
college police officers can operate off campus when requested by other agencies to
assist them”).
In recent years, campus officers have fatally shot people at Portland State
University, Georgia Tech and the University of Cincinnati, in each instance raising
serious questions about the propriety of using deadly force. See Eric Levenson &
Artemis Moshtaghian, “Portland State University police fatally shoot man who was
trying to break up a fight,” CNN.com, July 3, 2018; Liam Stack, “Georgia Tech
Student Leader is Shot Dead by Police,” The New York Times, Sept. 18, 2017;
Harvard Law Review, “The Shooting of Samuel DuBose: University Police Officer
14

Shoots and Kills Non-University-Affiliated Motorist During Off-Campus Traffic
Stop,” 129 HARV. L. REV. 1168 (Feb. 10, 2016). Access to public records from
these police agencies, such as body-cam video, helped the public understand how
and why the officers acted as they did. It is inconceivable that these types of
records could be regarded as “none of the public’s business” just because the
officer who fired the fatal shot happened to work for a privately funded entity.
At Texas’ Tarleton State University, student journalists suspected that the
annual crime statistics being published by their university, as required by the
federal Clery Act, were misleadingly low. They were able to use campus police
reports to “audit” those statistics, demonstrating that police knew of multiple
serious crimes that went uncounted and undisclosed. Only the ability to review
campus police incident reports enabled these reporters to expose wrongdoing that
led to a stiff federal fine. As a direct result of the journalists’ reporting, the U.S.
Department of Education fined Tarleton State more than $110,000 for omitting
three sex offenses, 35 burglaries, 22 drug arrests and multiple other crimes from its
public filings.2

2

See In re Tarleton State, U.S. Dept. of Educ. Docket No. 09-56-SF (June 1, 2012),
available at
https://studentaid.ed.gov/sa/sites/default/files/fsawg/datacenter/cleryact/tarletonstateunive
rsity/tarletonEDresponse.pdf. See also Freedom of Information Foundation’s Student
Project Results in Record Fine, Freedom of Information Foundation of Texas blog post,
Nov. 6, 2009, available at http://foift.org/2009/11/06/573/.
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In another instance, using access to campus police reports, reporters from
The Columbus Dispatch demonstrated that, while hazing is regularly reported at
Ohio colleges, cases rarely end up being prosecuted as crimes, apparently because
prosecutors decline to bring charges. Mike Wagner et al., “Few charges rise from
hazing cases,” The Columbus Dispatch, May 19, 2019. As this example
demonstrates, campus police reports not only enable the public to monitor the
activities of universities and their police, but also help shine a light on the
workings of the larger justice system, a governmental function of the highest
public concern.
Crime on college campuses is a subject of intense and legitimate public
concern. Not only have college campuses been the scene of horrific mass killings,
but on a more routine basis, colleges are afflicted by hazing and sexual assault,
with campus police often tasked with responding. See, e.g., Tyler Pager, “Student
Dies After Possible Hazing Episode at SUNY Buffalo,” The New York Times, Apr.
14, 2019 (campus police involved in hazing investigation after 18-year-old
fraternity pledge died of cardiac arrest); Rebecca Green et al., “University of Utah
Police investigating reported sexual assault on campus,” Fox13now.com, Mar. 26,
2019 (public asked to call campus police with information about sexual assault
reported near university library); Terrence Cullen, “Fraternity involved in LSU
student death has previously had problems with hazing and drinking,” N.Y. Daily
16

News, Sept. 16, 2017 (Louisiana State University campus police investigating
death of 18-year-old as possible hazing). Whether campus police respond to
reports of serious crimes with care and diligence -- or fail to do so -- is of great
public concern regardless of who signs the officers’ paychecks. See, e.g., Jake
New, “Student Says UNC Favored Athlete Accused of Rape,”
InsideHigherEd.com, Sept. 14, 2016 (describing student’s allegations that campus
police failed to take her rape case seriously because of favoritism toward the
accused football player, and noting that two Richmond students had recently made
similar accusations). While crime can happen anywhere, families have a special
concern that a university campus -- where young people are sent to live away from
home unsupervised for the first time -- is safe. The business of policing is the
public’s business, and this includes the policing of private university campuses.
II.
Legislatures and Courts Have Recognized Campus Policing as a
Governmental Function Requiring Public Oversight
There is no more uniquely “governmental” function than the police power,
which carries with it the power to deprive citizens of their freedom and, when
necessary, even to use deadly force. The notion that a state could “outsource” its
most sensitive function to private actors who are immune from public
accountability is without precedent or parallel in the law.
The role of police is so uniquely sensitive that the public’s ability to keep
watch on how police power is used rises to the level of a constitutionally protected
17

right. At least six federal circuits have recognized a First Amendment right to
audiotape and videotape police performing their duties in public. See Fields v. City
of Phila., 862 F.3d 353, 355-56 (3d Cir. 2017) (enumerating, and following, cases
from the First, Fifth, Seventh, Ninth and Eleventh Circuits that regard recording
police activity as constitutionally protected expression). The court in Glik v.
Cunniff, 655 F.3d 78 (1st Cir. 2011), aptly summarized the vital public interest in
being informed about the way police wield their arrest powers:
Gathering information about government officials in a form that can
readily be disseminated to others serves a cardinal First Amendment
interest in protecting and promoting the free discussion of governmental
affairs.... This is particularly true of law enforcement officials, who are
granted substantial discretion that may be misused to deprive individuals
of their liberties.
655 F.3d at 82 (internal quotes, brackets and citations omitted).
The public accountability that necessarily accompanies the ultimate state
power cannot be lightly “privatized away.” The power to arrest is regarded in the
eyes of the law as a uniquely important and sensitive one, requiring continuing
public vigilance that can be exercised effectively only if the public has complete
and timely information.
Several courts have recognized that the information in police incident
reports is so uniquely important that the public’s right of access is guaranteed not
just by state statute but by the Constitution. In Houston Chronicle Pub. Co. v. City
of Houston, a Texas court held that the First Amendment precluded an
18

interpretation of the state open-records law that would allow police to withhold
information such as a description of each crime. As the court said there:
The importance of these records to the press for use in the reporting of
crimes of interest to the public is undisputed. ... [T]he press has an
obligation to the public to inform them of police activities. In order to
accomplish this it must obtain the news. When a paper can no longer
obtain the news it cannot remain a successful newspaper. The Offense
Reports represent a handy vehicle at a central location which enables a
reporter on a criminal beat to evaluate the newsworthiness of the crime
in question, the newsworthiness of the persons involved, and the
effectiveness of our law enforcement agencies and ultimately our
judicial processes.
531 S.W.2d 177, 180-81 (Tex. App. 1975). The court concluded that the First
Amendment entitles the public to the following information from police incident
reports: “the offense committed, location of the crime, identification and
description of the complainant, the premises involved, the time of the occurrence,
property involved, vehicles involved, description of the weather, a detailed
description of the offense in question, and the names of the investigating officers.”
Id. at 187.
Similarly, in Bauer v. Kincaid, 750 F. Supp. 2d 575 (W.D. Mo. 1991), a
federal district court held that interpreting a predecessor of the current federal
student privacy statute to cover campus police reports would infringe the public’s
First Amendment right of access to information. The court held that the limited
disclosure provided by police at Southwest Missouri State University was
constitutionally inadequate, both because it denied the public essential information
19

about crime, and because it created a disadvantaged class of college students who
are denied the same level of safety information about their communities as citizens
of any other community. See id. at 592-93.
A growing number of states, whether by legislation or court ruling, are
clarifying that public-records laws apply to police departments at private
universities. The public has a statutorily guaranteed right to obtain records from
private university police departments comparable to those available from state,
county or city police agencies in Georgia, North Carolina, Texas, Virginia and
Wisconsin,3 as well as in Ohio by way of state Supreme Court ruling.4
Enactment of the Texas law followed exactly the type of case for which
accountability is essential: A questionable decision to use force against a
nonviolent offender. Texas Sen. John Whitmire introduced the legislation in
response to Rice University’s refusal to release records about why three Rice
officers beat an African-American man with batons while arresting him for
misdemeanor bicycle theft. Brian Rogers, “Lack of police transparency in Rice
arrest angers lawmaker,” Houston Chronicle, Dec. 2, 2013. It is inconceivable that
a university could take the position that there is no public entitlement to demand

3

See Ga. Code. Ann. § 20-8-7; N.C. Gen. Stat. § 74G-5.1(c); Tex. Educ. Code §
51.212(f); Va. Code Ann. § 23.1-817; Wisc. Stat. § 19.32(1).
4
State ex rel. Schiffbauer v. Banaszak, 33 N.E.3d 52 (Ohio 2015).
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disclosure of records even when those records are needed to determine whether
police officers committed a dangerous crime.
The Connecticut Freedom of Information Commission ruled in 2008 that
Yale University was required to disclose police incident reports under the same
terms as any other police agency in Connecticut, because Yale officers exercised
arrest authority under a state statute empowering universities to create full-fledged
police forces. In re Perrotti v. Chief Police Dept., Yale Univ., No. FIC 2007-370
(Conn. FOI Comm’n Feb. 13, 2008). As BYU does here, Yale argued that it was
not subject to the state public-records law because it did not receive direct public
funding. But the Commission did not treat the matter of government funding as
conclusive. Rather, it looked to the indirect benefits that Yale received -- both
generally, as a tax-exempt institution, and directly in support of its police force,
including support from the local police department by way of a Mutual Aid
Agreement. The Commission also found persuasive the fact that Yale police
exercised full police power under a statutory grant of authority from the state. See
id., ¶¶ 12, 15 (noting that “law enforcement is traditionally a function of the
government” and that “the police power given to the YUPD, with its
accompanying power to detain and arrest, is a fundamental governmental function
that is capable of having a profound impact on private individuals”).
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Courts have regularly held that privately employed police are “state actors”
governed by the same constitutional standards as any other police when they are
delegated full arrest powers. See, e.g., Romanski v. Detroit Ent’mt, LLC, 428 F.3d
619 (6th Cir. 2005) (private security guards licensed by the state and given plenary
police powers by statute were state actors for purposes of § 1983 civil-rights
claim); Payton v. Rush-Presbyterian-St. Luke’s Med. Ctr., 184 F.3d 623 (7th Cir.
1999) (hospital security guards commissioned under state statute as “special
officers” with full police powers were state actors); United States v. Hoffman, 498
F.3d 879 (7th Cir. 1974) (railroad police statutorily commissioned to exercise full
police powers could be convicted under statute criminalizing use of state authority
to violate civil rights). It is well-accepted that police at private colleges are
governed by the same legal standards that apply to police everywhere else, without
exception. See, e.g., Finger v. State, 799 N.E.2d 528 (Ind. 2003) (police at private
university in Indiana were subject to the same constitutional standards as are
municipal police when exercising state-delegated police power); Torres v. Univ. of
Notre Dame, No. 3:11-CV-209 (N.D. Ind. March 23, 2012) (same); Sacko v. Univ.
of Pa., No. 14-831, 2014 U.S. Dist. LEXIS 77080 (E.D. Pa. June 5, 2014)
(University of Pennsylvania police are state actors subject to constitutional claims
although the university is private); Boyle v. Torres, 756 F. Supp. 2d 983 (N.D. Ill.
2010) (police at private Illinois college were acting “under color of state law”
22

when they used state-delegated arrest powers, for purposes of § 1983 civil-rights
claim); Scott v. Northwestern Univ. Sch. of Law, No. 98 CV 6614, 1999 WL
134059 (N.D. Ill. March 8, 1999) (same).
If GRAMA did not apply to police at private colleges, the public would be
entitled to only the skeletal information about crime legally required by the federal
Jeanne Clery Act, 20 U.S.C. § 1092(f). The Clery Act requires private colleges that
receive federal funds maintain a log with a one-sentence description of any crime
to which campus police respond -- far less detail than what is required of all other
police agencies. Significantly, Clery Act logs need not include such information as
the names of victims or witnesses, a description of the circumstances of the crime,
or the employment of any arrested person, all of which could be conclusive in
determining whether a crime is a newsworthy matter of public concern. Notably,
Clery disclosure requirements extend not just to “police” but to any campus safety
office, even an agency with no arrest powers. Were BYU’s position to carry the
day, citizens would be entitled to no greater information from a full-fledged police
department with state-delegated arrest powers than from a “campus security”
agency exercising no governmental authority. This makes no sense. Recognizing
that commonsense principle, Utah’s legislature recently clarified that GRAMA
indisputably will apply, going forward, to the very records at issue in this case.
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III. The District Court Properly Applied GRAMA to BYU Police
Department Records
Utah open-government law begins with the default premise that close
judgment calls must go in favor of the public’s right of access. Utah Stat. § 63G-2102(3)(e) (directing courts to “favor public access when, in the application of this
act, countervailing interests are of equal weight”). The interpretation urged by the
University in this case would defeat the salutary purposes of the Act and
undermine its effectiveness, drawing a road map for evasion and concealment that
government agencies could readily abuse.
In other states, courts have had no difficulty concluding that private
corporations must abide by open-records laws if they are performing a traditional
state function delegated to them by the state. “[W]hen a public entity delegates a
statutorily authorized function to a private entity, the records generated by that
private entity’s performance of that duty become public records.” B & S Utilities v.
Baskerville-Donovan, Inc., 988 So.2d 17, 22 (Fla. Dist. Ct. App. 2008) (requiring
engineering firm that oversaw management of municipal wastewater plant to abide
by Florida public records act). See also SWB Yankees LLC v. Wintermantel, 45
A.3d 1029 (Pa. 2012) (corporate manager of minor-league baseball park was
subject to Pennsylvania’s open-records act because it was “deputized as agent” of
government and “performed an essential government function”); Clarke v. TriCities Animal Care & Control Shelter, 181 P.3d 881 (Wash. App. 2008)
24

(corporation became “functional equivalent” of state agency for purposes of
Washington’s public records act, when its officers took an oath to enforce state and
local animal-control laws and assumed police powers). Enabling a state
government to deputize private actors to carry out core governmental functions
without transparency is inimical to the history and purpose of public-records acts.
North Carolina appellate judges readily discerned this danger in rejecting a city
government’s contention that documents prepared on behalf of the city by a private
attorney were not public records:
If an argument such as this were to prevail there would be nothing to
prevent municipalities and other governmental agencies from skirting
the public records disclosure requirements simply by hiring independent
contractors to perform governmental tasks and to have them retain all
documents in conjunction with the performance of those tasks that
municipalities and agencies chose to shield from public scrutiny.
Womack Newspapers v. Town of Kitty Hawk, 639 S.E.2d 96, 105 (N.C. App.
2007).
Although there is no reason to believe in this case that Utah state
government deputized the Police Department to enforce state law with the purpose
of evading GRAMA, the ruling urged by the University here would invite mischief
undermining the effectiveness of the Act. Were the Court to adopt the University’s
view of GRAMA, agencies could purposefully offload their governmental
responsibilities onto contractors or self-created shell corporations with the intent of
doing public business in private.
25
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THE STATE EX REL. SCHIFFBAUER v. BANASZAK
ET AL.

LexisNexis® Headnotes

Prior History: State ex rel. Schiffbauer v. Banaszak,
138 Ohio St. 3d 1422, 2014-Ohio-651, 2014 Ohio LEXIS
419, 3 N.E.3d 1222 (2014)
Disposition: Writ granted.

Core Terms
public office, public record, campus police, law law law,
entity, governmental function, police department,
records, University's, private college, police officer,
political subdivision, mandamus, training, campus,
purposes, appoint, vested, memorandum, documents,
includes, editor, powers, department's, respondents',
activities, peremptory, performing, municipal, regulated

Case Summary
Overview
HOLDINGS: [1]-Because a campus police department
exercised the government function of enforcing laws
and was an entity established by the laws of the state
pursuant to R.C. 1713.50, the campus police
department was a public office as defined in R.C.
149.011(A), although the university was a private
university and the department was a subdivision of the
university; [2]-Accordingly, the records of the campus
police department were public records under R.C.
149.43(A)(1) and were subject to disclosure under
Ohio's Public Records Act in response to a request by a
news editor for a campus publication seeking records
that documented the department's exercise of a
government function.
Outcome
Writ granted.

Administrative Law > Governmental
Information > Freedom of Information > General
Overview
HN1[

] See R.C. 149.43(A)(1).

Administrative Law > Governmental
Information > Freedom of Information > General
Overview
HN2[ ] As used in R.C. Chapter 149, the term
"records" includes any document created by any public
office, which serves to document the activities of the
office. R.C. 149.011(G). The term "public office"
includes any state agency, public institution, political
subdivision, or other organized body, office, agency,
institution, or entity established by the laws of this state
for the exercise of any function of government. §
149.011(A).

Education Law > Administration &
Operation > School Safety > Security Personnel
HN3[

] Security Personnel

See R.C. 1713.50(B).

Education Law > Administration &
Operation > School Safety > Security Personnel
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HN4[

] Security Personnel

A campus police officer has the same authority as a
police officer of a municipality or as a county sheriff.

Education Law > Administration &
Operation > School Safety > Security Personnel
HN5[

] Security Personnel

See R.C. 1713.50(C).

Education Law > Administration &
Operation > School Safety > Security Personnel
HN6[

] Security Personnel

A campus police department is an organized body,
office, agency, institution, or entity established by the
laws of the state for the exercise of any function of
government. R.C. 149.011(A). It exercises a function of
government, namely the basic police power of enforcing
laws and maintaining the peace within its jurisdiction. Its
officers therefore have the power to search and
confiscate property, to detain, search, and arrest
persons, and to carry deadly weapons. And it is an
entity established by the laws of the state because it
exists only through R.C. 1713.50. Section 1713.50
applies only to private colleges and universities.
However, a private corporation may be considered a
public office for purposes of public records when it
performs a governmental function. An entity need not be
operated by the state or a political subdivision thereof to
be a public office under § 149.011(A). The mere fact
that the entity is a private, nonprofit corporation does not
preclude it from being a public office. Thus, the mere
fact that a college or university is a private institution
does not preclude its police department from being a
public office for purposes of Ohio's Public Records Act.
Its police department is performing a function that is
historically a government function.

Counsel: [****1] Graydon, Head & Ritchey, L.L.P., and
John C. Greiner, for relator.
Bricker & Eckler, L.L.P., Richard S. Lovering, Anne
Marie Sferra, and Warren I. Grody, for respondents.
Michael DeWine, Attorney General, and Jeffery W.
Clark, Assistant Attorney General, urging granting of the
writ for amicus curiae Ohio Attorney General Michael
DeWine.
Judges: O'CONNOR, C.J., and PFEIFER,
LANZINGER, and FRENCH, JJ., concur. O'DONNELL
and O'NEILL, JJ., dissent. KENNEDY, J., dissents,
would grant an alternative writ, and would order briefing
regarding respondent's denial of paragraph one of
relator's complaint. O'NEILL, J., concurs in the foregoing
opinion.

Opinion

[*535] IN MANDAMUS.
[***52] Per Curiam.
[**P1] This mandamus action asks us to determine
whether the Otterbein University police department is a
public office for purposes of R.C. 149.43, Ohio's Public
Records Act. Relator, Anna Schiffbauer, a news editor
for a campus publication, requested [***53] records
documenting the department's exercise of a government
function.
[**P2] Because its officers are sworn, state-certified
police officers who exercise plenary police power, we
hold that the Otterbein police department is a public
office. Therefore, the department can be compelled to
produce public records. [****2] We issue a peremptory
writ of mandamus ordering respondent Larry Banaszak,
the chief of the Otterbein police department, to produce
the requested records.

Facts

Headnotes/Summary
Headnotes
Mandamus—Public records—A private college or
university's police department is a public office for
purposes of R.C. 149.43—Writ granted.

[**P3] According to the complaint, Otterbein360.com is
a student-run media website that primarily covers
campus news and events for Otterbein University's
campus in Westerville, Ohio. It is the online version of
Tan & Cardinal, a student newspaper, which, as of the
fall of 2013, is no longer printed. Also according to the
complaint, Schiffbauer is, or at least was in February
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2014, a news editor for Otterbein360.com.1
[**P4] [*536] On January 16, 2014, Schiffbauer mailed
a letter to Banaszak requesting criminal reports of
persons (both students and nonstudents) whose cases
had been referred (presumably by the department) to
the Westerville Mayor's Court. On January 22, 2014,
Schiffbauer received an e-mail from respondent Robert
Gatti, Otterbein's vice president and dean for student
affairs, denying the records request. Gatti also sent a
denial letter through the [****3] mail, and Schiffbauer
received it on February 4, 2014. The letter stated, "[A]s
a private university, Otterbein believes we are not
subject to the Public Records [Act] and therefore do not
make our records public."
[**P5] Schiffbauer filed this action in mandamus on
February 13, 2014. Respondents filed a motion to
dismiss, and Schiffbauer filed a memorandum in
opposition. The Ohio attorney general filed a motion for
leave to file a memorandum in opposition as an amicus
curiae together with his proposed memorandum
supporting Schiffbauer. We granted his motion on
October 8, 2014.

"The board of trustees of a private college or
university [***54] may establish a campus police
department and appoint members of the campus police
department to act as police officers." The statute further
provides that only those persons who have completed a
training program approved by the Ohio peace officer
training commission ("POTC") may be appointed
campus police officers:
[T]he board shall appoint as members of a campus
police department only those persons who have
successfully completed a training program
approved [*537] by the Ohio peace officer training
commission and have been certified as having
done so or who have previously successfully
completed a police officer basic training program
certified by the commission and have been
awarded a certificate to that effect by the
commission.
R.C. 1713.50(B).
[**P8] HN4[ ] Campus police officers are explicitly
vested with the same powers and authority that are
vested in a police officer of a municipal corporation or a
county sheriff:

Legal Analysis

HN5[ ] Each member of a campus police
department appointed under division (B) of this
section is vested, while directly in the discharge of
that member's duties as a police officer, with the
same powers and authority that are vested in a
police officer of a municipal corporation or a county
sheriff under Title XXIX of the Revised Code and
the Rules of Criminal Procedure * * *. Except as
otherwise provided in this division, members of a
campus police department may exercise,
concurrently with the law enforcement officers of
the political subdivisions in which the private
college or university is located, the powers and
authority granted to them under this division in
order to preserve the peace, protect persons and
property, enforce the laws of this state, and enforce
the ordinances and regulations of the political
subdivisions in which the private college or
university is located, but only on the property of the

[**P6] Under the Public Records Act, the term HN1[ ]
"public record" is defined as "records kept by any public
office." R.C. 149.43(A)(1). HN2[ ] As used in R.C.
Chapter 149, the term "records" includes "any document
* * * created by * * * any public office * * *, which serves
to document the * * * activities of the office," R.C.
149.011(G), and the term "public office" includes "any
state agency, public institution, political subdivision, or
other organized body, office, agency, institution, or
entity established by the laws of this state for the
exercise of any function of government," R.C.
149.011(A). The question here is whether the Otterbein
police department is a public office. If [****4] so, it must
produce records that document police activities, such as
the criminal reports requested by Schiffbauer.
[**P7] A campus police department for a private
college or university may be established only under the
aegis of R.C. 1713.50(B),2 which provides, HN3[ ]
2A

1 Banaszak

and Robert Gatti deny in their answer that
Schiffbauer is currently an editor at Otterbein360.com.
However, under Civ.R. 25(C), she may continue as relator
absent a motion to substitute.

state university may do the same under R.C. 3345.04. This
is not to say that all colleges and universities must have police
departments. Some choose instead to have campus security
departments [****5] whose employees patrol the campus and
call local police or other emergency services when
appropriate, but are not sworn police officers.
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private college or university that employs them.
R.C. 1713.50(C).
[**P9] HN6[ ] The campus police department in this
case is an "organized body, office, agency, institution, or
entity established by the laws of this state for the
exercise of any function of government." R.C.
149.011(A). It exercises a function of government,
namely the basic police power of enforcing laws and
maintaining the peace within its jurisdiction. Its officers
therefore have the power to search and confiscate
property, to detain, search, and arrest persons, and to
carry deadly weapons. And it [****6] is an entity
"established by the laws of this state," because it exists
only through R.C. 1713.50.
[**P10] Respondents argue that the department is not
a public office, because Otterbein University is not a
public entity and the department is a subdivision of the
university. They point out that R.C. 1713.50 applies only
to private colleges and universities and argue that under
Schiffbauer's reasoning, every corporation established
under R.C. Title 17 would be a public office because
corporations are established under statute and
regulated by the state.
[**P11] [*538] However, we have held that a private
corporation may be considered a public office for
purposes of public records when it performs a
governmental [***55] function. "An entity need not be
operated by the state or a political subdivision thereof to
be a public office under R.C. 149.011(A). The mere fact
that [the entity] is a private, nonprofit corporation does
not preclude it from being a public office." State ex rel.
Freedom Communications, Inc. v. Elida Community Fire
Co., 82 Ohio St.3d 578, 579, 1998-Ohio-411, 697
N.E.2d 210 (1998), citing State ex rel. Toledo Blade Co.
v. Univ. of Toledo Found., 65 Ohio St.3d 258, 260, 602
N.E.2d 1159 (1992).

institution. But Oriana House is inapposite because the
department, by the plain language of R.C. 149.011(A) is
a public office. The department is created under a
statute for the express purpose of engaging in one of
the most fundamental functions of government: the
enforcement of criminal laws, which includes power over
citizens as necessary for that enforcement. The Oriana
House analysis is thus inapplicable.

Conclusion
[**P14] The Otterbein University police department is
an "organized body, office, agency, institution, or entity
established by the laws of this state for the exercise of
any function of government." R.C. 149.011(A). The
department is established under R.C. 1713.50 for the
purpose of exercising a core function of government: the
enforcement of the criminal laws. Because it meets the
definition of a public office for purposes of the Public
Records Act, it must produce public records upon
request. Respondents do not argue that the requested
documents fall under any exception to the Public
Records Act.
[**P15] We therefore issue a peremptory writ ordering
Banaszak to produce the requested [****8] documents.
We also deny relator's motion to strike respondents'
notice of additional authority.
Writ granted.
O'CONNOR, C.J., and PFEIFER, LANZINGER, and FRENCH,
JJ., concur.
[*539] O'DONNELL and O'NEILL, JJ., dissent.
KENNEDY, J., dissents and would grant an alternative
writ and order briefing regarding respondents' denial of
paragraph one of relator's complaint.
Dissent by: O'DONNELL

[**P12] Here, the mere fact that Otterbein is a private
institution does not preclude its police department from
being a public office for purposes of the Public Records
Act. Otterbein's police department is "performing a
function that is historically a government function." Id. at
580.
[**P13] Respondents [****7] make a lengthy argument
regarding the application of State ex rel. Oriana House,
Inc. v. Montgomery, 110 Ohio St.3d 456, 2006-Ohio4854, 854 N.E.2d 193, and its functional-equivalency
test for determining whether a private entity is a public

Dissent
O'DONNELL, J., dissenting.
[**P16] Respectfully, I dissent.
[**P17] Otterbein University's police department is
subject to the Public Records Act if it is a "public office"
pursuant to R.C. 149.43(A)(1). R.C. 149.011(A) defines
"public office" to mean "any state agency, public
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institution, political subdivision, or other organized body,
office, agency, institution, or entity established by the
laws of this state for the exercise of any function of
government." (Emphasis added.)
[**P18] As this court explained in State ex rel. Lee v.
Karnes, 103 Ohio St.3d 559, 2004-Ohio-5718, 817
N.E.2d 76, "'[t]he preeminent canon of statutory
interpretation requires us to "presume that [the]
legislature says in a statute what it means and means in
a statute what it says there."'" Id. at ¶ 27, quoting
BedRoc Ltd., L.L.C. v. United States, 541 U.S. 176, 183,
124 S.Ct. 1587, 158 L.Ed.2d 338 (2004), quoting
[***56] Connecticut Natl. Bank v. Germain, 503 U.S.
249, 253-254, 112 S.Ct. 1146, 117 L.Ed.2d 391 (1992).
For this reason, when the meaning of a statute is clear
and unambiguous, we apply it as written and may not
rewrite it in the guise of statutory interpretation. [****9]
Boley v. Goodyear Tire & Rubber Co., 125 Ohio St.3d
510, 2010-Ohio-2550, 929 N.E.2d 448, ¶ 20; Doe v.
Marlington Local School Dist. Bd. of Edn., 122 Ohio
St.3d 12, 2009-Ohio-1360, 907 N.E.2d 706, ¶ 29.
[**P19] The majority here disturbs these settled
principles in rewriting the statute and substituting the
word "under" for the word "by." These words, however,
are not synonymous. In these circumstances, "under"
means "in accordance with," Webster's Third New
International Dictionary 2487 (1993), while "by" means
"through the work or operation of," id. at 307. Thus, the
phrases "under law" and "by law" are "not
interchangeable. * * * Under law ordinarily means 'in
accordance with the law' * * *. * * * The phrase by law, in
contrast, usu. means 'by statute' * * *." (Italics sic.)
Garner, A Dictionary of Modern Legal Usage 897 (2d
Ed.1995). See Board of Education v. Greenburgh, 277
N.Y. 193, 195, 13 N.E.2d 768 (1933) (phrase "created
by law" refers to the statutory law of the state). The
interpretation of the majority expands the definition of
"public office" to include those entities created by private
parties under law and equates them with those directly
established by law.
[**P20] [*540] The flaw in the majority's analysis is
that the university's police department is not a "public
office," because it was not "established by the laws of
this state for the exercise of any function of
government." (Emphasis added.) R.C. 149.011(A). It
may be true, [****10] as the majority asserts, that the
university's police department "may be established only
under the aegis of R.C. 1713.50(B)," majority opinion at
¶ 7, that it "exists only through R.C. 1713.50," majority
opinion at ¶ 9, and that it "is created under a statute,"

majority opinion at ¶ 13. (Emphasis added.) But the
Otterbein University police department was not
established by the laws of this state as R.C. 149.011(A)
requires. Rather, the university—not the General
Assembly—established the police department in
accordance with R.C. 1713.50(B): "The board of
trustees of a private college or university may establish
a campus police department." This is the genesis of the
campus police department at Otterbein University.
[**P21] Thus, pursuant to the plain meaning of R.C.
149.011(A), the Otterbein University police department
is not a "public office," because it was not established
by the General Assembly or by any other law of this
state.
[**P22] Accordingly, I dissent from the majority's
decision to issue a writ of mandamus in this case
compelling a private entity to produce records. And it
should be noted that these records are otherwise readily
available from a public office that maintains public
records, i.e., the Westerville Mayor's Court.
O'NEILL, J., concurs in the foregoing [****11] opinion.
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In re Perrotti v. Chief Police Dept., Yale Univ., No. FIC 2007-370
(Conn. FOI Comm’n Feb. 13, 2008)
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FIC2007-370

FREEDOM OF INFORMATION COMMISSION
OF THE STATE OF CONNECTICUT
In the Matter of a Complaint by

FINAL DECISION

Janet R. Perrotti and
State of Connecticut,
Office of the Public Defender,
Complainants
against

Docket #FIC 2007370

Chief, Police Department,
Yale University,
Respondent

February 13, 2008

The abovecaptioned matter was heard as a contested case on September 27, 2007, at which time the complainants and
the respondent appeared, stipulated to certain facts and presented testimony, exhibits and argument on the complaint.
After consideration of the entire record, the following facts are found and conclusions of law are reached:
1. It is found that by letter dated June 25, 2007, the complainants requested complete copies of the personnel files of
two officers of the Yale University Police Department (“YUPD”).
2. It is found that by letter dated July 13, 2007, the respondent denied the complainants’ request, stating, “Yale
University and its police department are private entities and are not subject to the Freedom of Information (“FOI”) Act.”
3. It is found that by letter dated June 25, 2007 and filed June 27, 2007, the complainants appealed to this Commission,
alleging that the respondent violated the FOI Act by failing to provide copies of the records described in paragraph 1, above. It
is found that the complainants renewed their appeal with the filing of a supplemental letter to the Commission on July 27, 2007.
4. It is found that the first issue before the Commission is whether the respondent police department is a public agency,
within the meaning of §1200(1)(B), G.S.
5. Section §1200(1), G.S., provides, in relevant part:
“Public agency” or “agency” means: (A) Any executive, administrative or legislative office of the
state or any political subdivision of the state and any state or town agency, any department,
institution, bureau, board, commission, authority or official of the state or of any city, town,
borough, municipal corporation, school district, regional district or other district or other political
subdivision of the state, including any committee of, or created by, any such office, subdivision,
agency, department, institution, bureau, board, commission, authority or official …; (B) Any
person to the extent such person is deemed to be the functional equivalent of a public agency
pursuant to law… .”
6. The test for determining whether an entity such as the respondent is the functional equivalent of a public agency
within the meaning of §1200(1)(B), G.S., is set forth in Board of Trustees of Woodstock Academy v. FOI Commission, 181
Conn. 544 (1980), and consists of the following four criteria:
a.

whether the entity performs a governmental function;

b. whether the entity was created by government;
c.

the extent of government involvement or regulation; and

d. the level of government funding.
https://www.state.ct.us/foi/2008FD/20080213/FIC2007-370.htm

1/5

6/28/2019

FIC2007-370

7. The Supreme Court in Connecticut Humane Society v. FOI Commission, 218 Conn. 757, 761 (1991), advocated a
casebycase application of the Woodstock criteria, and established that all four of the foregoing criteria are not necessary for a
finding of “functional equivalence.” Rather “[a]ll relevant factors are to be considered cumulatively, with no single factor being
essential or conclusive.”
8. With respect to whether the YUPD performs a government function, it is found that P.A. 83466, §3*, gives to the
YUPD “all the powers conferred upon municipal police officers for the City of New Haven (emphasis added).” By contrast, it is
found that Yale University Department of Security, which is a different organization than the YUPD, is comprised of security
officers and management personnel whose duties are limited to providing safety and security services to Yale University
facilities and the university community.
9. It is found that the YUPD’s police powers extend beyond the boundaries of Yale University to the borders of the City
of New Haven. It is found that officers of the YUPD, like New Haven police officers and all other Connecticut police officers,
have the power to make felony arrests anywhere within Connecticut. It is further found that the arrest of the complainants’ client
that precipitated the request for records described in paragraph 1, above, did not occur on Yale University property.
10. It is found that the legislative history of P.A. 83466, §3, reveals lawmakers’ assumption that permitting the YUPD to
take on the duties of the New Haven police department would permit the municipal police department to function more
effectively.
11. It is found that the YUPD’s performance of law enforcement activities is subject to governmental review. It is found
that Yale University police officers’ power to detain and arrest is subject to constitutional protections. It is found that Yale
University police officers investigate and testify about their enforcement actions in court. It is found that Yale University police
officers must be recertified on a schedule set by the state, according to state standards. It is found that the City of New Haven
has the right to terminate its agreement with the YUPD.
12. It is found that Connecticut Humane Society, supra, at 764, concluded that law enforcement is traditionally a function
of the government.
13. The respondent analogizes the YUPD to the organization under consideration in Connecticut Humane Society, which
held that the organization was not a public agency despite its performance of the governmental function of law enforcement.
14. It is found, however, that the Humane Society played a small role in the state’s overall law enforcement activities
directed at preventing the cruel treatment of animals. Connecticut Humane Society, supra, at 765. In contrast, the YUPD, by
the express terms of P.A. 83466, §3, exercises full police powers, coextensive with those of the police department of the City of
New Haven.
15. It is concluded, therefore, that the police power given to the YUPD, with its accompanying power to detain and arrest,
is a fundamental governmental function that is capable of having a profound impact on private individuals.
16. With respect to whether the YUPD was created by government, it is found that the origin of the YUPD dates to 1894,
when the New Haven Police Department, a public agency within the meaning of §1200(1)(A), G.S., agreed to assign two of its
police officers to patrol the Yale University campus to quell sometimes violent disturbances between city residents and university
students. It is found that the two New Haven police officers eventually resigned from the city force and were appointed as
special constables.
17. The Commission takes administrative notice of the YUPD website, which implies that special constables were
appointed to patrol Yale University until the enactment, in 1983, of §3 of P.A. 83466. It is unclear from the record in this matter
what the exact nature was of the relationship between the YUPD and the New Haven Police Department in the intervening years.
18. It is found that the Connecticut legislature formalized the relationship between the New Haven Police Department
and Yale University in 1983, by enacting §3 of P.A. 83466, which permitted the City of New Haven to “appoint persons
designated by Yale University to act as Yale University police officers.” It is found that the City of New Haven is a public
agency, within the meaning of §1200(1)(A), G.S.
19. Accordingly, it is found that the YUPD was effectively created by the City of New Haven in 1894, when the New
Haven Police Department assigned two police officers exclusively to patrol the Yale University campus. It is further found that
the subsequent appointment of special constables assigned exclusively to patrol Yale University reinforced YUPD’s status as a
law enforcement agency distinct from, but dependent upon, the City of New Haven. It is also found that the YUPD’s current
jurisdiction and authority was enabled by the State of Connecticut in 1983, through §3 of P.A. 83466.
https://www.state.ct.us/foi/2008FD/20080213/FIC2007-370.htm
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20. With respect to the extent of government involvement or regulation, it is found that Yale University is not required by
state statute to have a police force. It is also found that Yale University is not required by state statute to perform any of the
activities to which it agreed in a Memorandum of Understanding between YUPD and the City of New Haven.
21. It is found that officers of the YUPD are employees of Yale University. It is further found that the YUPD handles all
disciplinary matters concerning its employees and Yale University pays all compensation. It is further found that YUPD officers
are not members of a “paid police department” for government retirement benefits or for purposes of receiving workers’
compensation survivor benefits pursuant to §7433b, G.S.
22. Nevertheless, it is found that YUPD’s disciplinary authority is derived from the Memorandum of Understanding
between the City of New Haven and YUPD. It is further found that YUPD has control over disciplinary matters only by
agreement with the City of New Haven.
23. P.A. 83466, §3, states that YUPD officers “shall be deemed for all purposes to be employees and agents of Yale.” It
is found that the status of YUPD officers as employees and agents of Yale concerns personnel matters and questions of immunity
to suit. It is found that the status of YUPD officers as employees and agents of Yale University for purposes of private
employment and liability issues does not determine, alone, whether YUPD officers are employees of an entity that is the
functional equivalent of a public agency, within the meaning of the FOI Act and Woodstock, supra. “The purpose of the FOIA is
to provide public access to governmental information while the purpose of the doctrine of sovereign immunity is to protect the
state from liability for private litigation that may interfere with the functioning of state government and may impose fiscal
burdens on the state.” Gordon v. HNS Management Co., 272 Conn. 81, 106 ftn. 15 (2004).
24. It is found that P.A. 83466, §3, also requires all police officers of Yale University to be appointed by the City of New
Haven, acting through its board of police commissioners.
25. It is found that P.A. 83466, §3, requires that any such officer appointed by the City of New Haven to have qualified
under §7294d, G.S., which specifies certification and training requirements of municipal police officers.
26. It is found that the legislative history of P.A. 83466, §3, indicates lawmakers’ intention not to relinquish control over
Yale University police officers’ training and certification.
27. It is found that P.A. 83466, §3, expressly states that the YUPD is “subject to such conditions as may be mutually
agreed upon by the city of New Haven, acting through its board of police commissioners, and Yale University.” It is found that
P.A. 83466, §3, permits the City of New Haven to exercise as much regulatory control or involvement as it deems appropriate.
It is found that if YUPD did not agree to the regulation or involvement demanded by the City of New Haven, then the City of
New Haven would have the option, under P.A. 83466, §3, to withdraw its regulated delegation of police powers to the Yale
University police force.
28. It is found that the City of New Haven, through its police department, is involved in the “daytoday” activities of the
YUPD. Domestic Violence Services v. FOI Commission, 47 Conn.App. 466, 478 (1998). It is found that Appendix A of the
Memorandum of Understanding details such daytoday involvement. The New Haven Police Department provides criminal
investigation followup and supervision of major cases; arrest and case file processing, crime scene services, assignment of case
numbers, prisoner transportation and detention; prisoner processing; tracking and recordkeeping of court dispositions; property
and evidence services, juvenile offender services, joint patrols and other specialized police services.
29. It is further found that the YUPD must adhere to federal and state constitutional protections and civil rights laws in
exercising its delegated duties.
30. It is found, therefore, that the extent of government involvement and regulation in the YUPD is significant.
31. With respect to the level of government funding, it is found that the YUPD receives minimal direct government
funding. It is found that its annual operating budget of approximately $10.3 million is drawn almost entirely from Yale
University funds.
32. It is found, however, that the YUPD receives significant inkind law enforcement services and assistance from the
City of New Haven and the city’s police force.
33. It is also found that the YUPD benefits financially from its property tax exempt status. It is found that the YUPD’s
headquarters was assessed at over $5.6 million in 2007.
34. It is found that, for at least the past three years, Yale University has made annual payments of approximately $4.2
million to the City of New Haven in lieu of taxes. It is found, however, that those payments are wholly voluntary and within
https://www.state.ct.us/foi/2008FD/20080213/FIC2007-370.htm
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Yale University’s total discretion and control.
35. In his posthearing brief, the respondent cites Connecticut Humane Society to support his argument that federal tax
exempt status is not the equivalent of government funding. It is found, however, that Connecticut Humane Society did not
address the organization’s tax status in concluding that the group did not receive public funds.
36. It is found, moreover, that in Williams and the Manchester Journal Inquirer v. Enfield Fire Chiefs Association, Docket
# FIC2005164, the respondent’s federal taxexempt status as a private charity was a factor in the Commission’s finding that the
respondent received government funding.
37. The respondent cites two other cases in support of his argument that taxexempt status is not the equivalent of
government funding. It is found, however, that only one of those cases concerns taxexempt status. Contrary to the respondent’s
assertion, that case states, “In most respects such financial support [from government funds] can be viewed the same as a tax
exemption.” Greenya v. George Washington University, 512 F.2d 556, 560 (D.C. Cir. 1975). The issue in Greenya was whether
taxexempt status was sufficient government involvement to make an otherwise private entity into a state actor for constitutional
purposes. It is found that in Greenya, the court found no difference in analysis between taxexempt status and financial support
in concluding that those factors, alone, are not substantial enough government involvement to demonstrate state action to support
the plaintiff’s constitutional claims.
38. It is concluded that the level of government funding of the YUPD is significant, although the level of private funding
is also significant.
39. Based on all the factors, especially the YUPD’s exercise of full police powers throughout the City of New Haven, it is
concluded that the YUPD is a public agency within the meaning of §1200(1)(B), G.S.
40. With respect to whether the records described in paragraph 1, above, are subject to disclosure, §1200(5), G.S.,
defines “public records or files” as:
Any recorded data or information relating to the conduct of the public’s business prepared, owned,
used, received or retained by a public agency, … whether such data or information be handwritten,
typed, taperecorded, printed, photostated, photographed or recorded by any other method.
41. Section 1210(a), G.S., provides in relevant part that:
Except as otherwise provided by any federal law or state statute, all records maintained or kept on
file by any public agency, whether or not such records are required by any law or by any rule or
regulation, shall be public records and every person shall have the right to . . . receive a copy of
such records in accordance with section 1212.
42. Section 1212(a), G.S., provides in relevant part that “any person applying in writing shall receive, promptly upon
request, a plain or certified copy of any public record.”
43. It is found that the records described in paragraph 1, above, are public records within the meaning of §§1200(5) and
1210(a), G.S.
44. It is found that the respondent does not dispute that the copies of the records described in paragraph 1, above, would
not be exempt from disclosure under the FOI Act, were the Commission to conclude that the respondent police department is a
public agency within the meaning of §1200(1)(B), G.S.
45. Accordingly, it is concluded that the respondent violated the FOI Act by failing to disclose the records described in
paragraph 1, above.
The following order by the Commission is hereby recommended on the basis of the record concerning the above
captioned complaint:
1. The respondent shall forthwith provide a copy of the records described in paragraph 1, above, to the complainants,
free of charge.
Approved by Order of the Freedom of Information Commission at its regular meeting of February 13, 2008.
________________________________
Petrea A. Jones
https://www.state.ct.us/foi/2008FD/20080213/FIC2007-370.htm
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Acting Clerk of the Commission
PURSUANT TO SECTION 4180(c), G.S., THE FOLLOWING ARE THE NAMES OF EACH PARTY AND THE MOST
RECENT MAILING ADDRESS, PROVIDED TO THE FREEDOM OF INFORMATION COMMISSION, OF THE PARTIES
OR THEIR AUTHORIZED REPRESENTATIVE.
THE PARTIES TO THIS CONTESTED CASE ARE:
Janet R. Perrotti and
State of Connecticut,
Office of the Public Defender
121 Elm Street
New Haven, CT 06510
Chief, Police Department
Yale University
c/o Robert M. Langer, Esq. and
Aaron S. Bayer, Esq.
Wiggin and Dana, LLP
One City Place
185 Asylum Street
Hartford, CT 061033402

___________________________________
Petrea A. Jones
Acting Clerk of the Commission
FIC/2007370FD/paj/2/20/2008

* Section 3 of P.A. 83466 is uncodified in the Connecticut General Statutes. It provides: “The city of New Haven, acting through its board of police
commissioners, may appoint persons designated by Yale University to act as Yale University police officers. Such officers having duly qualified under
section 7294d of the general statutes, and having been sworn, shall have all the powers conferred upon municipal police officers for the city of New
Haven. They shall be deemed for all purposes to be agents and employees of Yale University, subject to such conditions as may be mutually agreed upon
by the city of New Haven, acting through its board of police commissioners, and Yale University.”
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1999 WL 134059
Only the Westlaw citation is currently available.
United States District Court,
N.D. Illinois, Eastern Division.
Damon Maurice SCOTT, Plaintiff,
v.
NORTHWESTERN UNIVERSITY SCHOOL
OF LAW, Northwestern University Police
Department, Northwestern University, Thomas
Branick in both his official and individual
capacities, John Doe # 1 in both his official and
individual capacities, and John Doe # 2 in both
his official and individual capacities, Defendants.
No. 98 C 6614.
|
March 8, 1999.

MEMORANDUM OPINION
KOCORAS, District J.
*1 This matter is before the Court on Northwestern
University's Rule 12(b)(1) and 12(b)(6) motions to dismiss.
For the following reasons, the motions are granted in part
and denied in part.

BACKGROUND
Plaintiff Damon Maurice Scott brings this action seeking
monetary damages against defendants Northwestern
University School of Law, Northwestern University
Police Department, Northwestern University (the
“University” or “Northwestern”), Thomas Branick,
and two unnamed police officers of the Northwestern
University Police Department for alleged violations of
42 U.S.C. § 1983 and Illinois law.

For the purposes of this motion to dismiss, we accept
the complaint's factual allegations as true. Scott alleges
that on October 21, 1997, at approximately 9:10 a.m.,
he entered the Northwestern University School of Law
Library. Scott was not a student of the Northwestern
University School of Law. While school policy restricts
access to the library to Northwestern students during final
examination periods, October 21, 1997, was not a final
examination period at the law school.
At approximately 4:20 p.m. on October 21, 1997,
two police officers from the Northwestern University
Police Department approached Scott and requested his
identification. After Scott produced his identification, he
was informed by the officers that he fit the description of
a man suspected of a theft in the library. Scott was placed
under arrest. Subsequently, the police officers questioned
certain faculty and students of Northwestern University
about some of Scott's belongings, but no one identified
any of Scott's belongings as stolen property. Despite this
fact, the police officers took Scott to the Northwestern
University Detention Center. While at the Detention
Center, Scott was informed he was arrested as a suspect
of theft; however, Scott was charged only with criminal
trespass to the School of Law Library. Scott was then
turned over to the Chicago Police Department where he
was imprisoned for over seventeen hours.
Subsequent to these events, Scott filed a complaint with
the Director of Minority Affairs at the School of Law.
Scott received a letter from the Dean of the Northwestern
University School of Law characterizing the events as
a case of “mistaken identity” and encouraging Scott to
continue to use the School of Law library. In addition, the
charge of criminal trespass was later stricken from Scott's
record.
The Illinois legislature, by statute, has entrusted the Board
of Trustees of a private college or university to appoint
members to a campus police department. According to the
statute, 110 ILCS 1020/1, these campus officers “have the
powers of municipal peace officers and county sheriffs....
provided, however, that such powers may be exercised
only on college or university property.” The Northwestern
Universtity Campus Police Department was organized
under this statute.
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Scott has filed suit against the defendants alleging that
his civil rights were violated under
42 U.S.C. § 1983.
Scott claims that the defendants acted under the color
of state law to deny him his rights under the Fourteenth
Amendment of the United States, and additionally
violated his right to equal protection of the laws. The
defendants seek to have this case dismissed under Federal
Rule of Civil Procedure 12(b)(1) for lack of jurisdiction
and Rule 12(b)(6) for failure to state a claim upon which
relief may be granted.

LEGAL STANDARD
*2 Rule 12(b)(1) provides for dismissal of claims over
which the federal court lacks subject matter jurisdiction.
Jurisdiction is the “power to decide” and must be
conferred upon the federal court. See
In re Chicago,
Rock Island & Pacific R.R. Co., 794 F.2d 1182, 1188
(7th Cir.1986). In reviewing a 12(b)(1) motion to dismiss,
the court may look beyond the complaint and view any
extraneous evidence submitted by the parties to determine
whether subject matter jurisdiction exists. See
United
Transp. Union v. Gateway Western Ry. Co., 78 F.3d 1208,
1210 (7th Cir.1996) (citing
Bowyer v. United States
Dept. of Air Force, 875 F.2d 632, 635 (7th Cir.1989)).
The plaintiff bears the burden of establishing that the
jurisdictional requirements have been met. See
Kontos
v. United States Dept. of Labor, 826 F.2d 573, 576 (7th
Cir.1987). When a party moves for dismissal pursuant
to Rule 12(b)(1), the nonmoving party must support its
allegations with competent proof of jurisdictional facts.
See

Thomson v. Gaskill, 315 U.S. 442, 446 (1942).

The purpose of a motion to dismiss pursuant to Rule
12(b)(6) is to test the sufficiency of the complaint, not
to decide the merits of the case. Defendants must meet
a high standard in order to have a complaint dismissed
for failure to state a claim upon which relief may be
granted. In ruling on a motion to dismiss, the court
must construe the complaint's allegations in the light most
favorable to the plaintiff and all well-pleaded facts and
allegations in the plaintiff's complaint must be taken as
true. See

Bontkowski v. First National Bank of Cicero,

998 F.2d 459, 461 (7th Cir.1993). The allegations of the
complaint should not be dismissed for failure to state a
claim “unless it appears beyond a doubt that the plaintiff
can prove no set of facts in support of his claim which
would entitle him to relief.”

Conley v. Gibson, 355

U.S. 41, 45–46 (1957); see also

Hartford Fire Insurance

Co. v. California, 509 U.S. 764 (1993);
Sherwin Manor
Nursing Center, Inc. v. McAuliffe, 37 F.3d 1216, 1219 (7th
Cir.1994). Nonetheless, in order to withstand a motion to
dismiss, a complaint must allege facts sufficiently setting
forth the essential elements of the cause of action. See
Lucien v. Preiner, 967 F.2d 1166, 1168 (7th Cir.1992).
In reviewing a Rule 12(b)(6) motion to dismiss for failure
to state a claim, the court is limited to allegations in
the pleading themselves. Documents incorporated by
reference into the pleadings and documents attached
to the pleadings as exhibits are considered part of the
pleadings for all purposes. See Fed.R.Civ.P. 10(c). In
addition, “documents that a defendant attaches to a
motion to dismiss are considered a part of the pleadings
if they are referred to in the plaintiff's complaint and
are central to her claim.”
Venture Associates Corp.
v. Zenith Data Systems Corp., 987 F.2d 429, 431 (7th
Cir.1993). It is with these principles in mind that we turn
to the motion before us.

DISCUSSION
*3 The defendants in their motions to dismiss first
argue that the Northwestern University School of Law
and Northwestern University Police Department are nonlegal entities and therefore are not amenable to this
suit. The plaintiff concedes this point in his Response.
Therefore, Northwestern University School of Law
and Northwestern University Police Department are
dismissed from this suit.

A. Amenability to Suit under

§ 1983

Section 1983 provides a federal remedy for
deprivations of an individual's constitutional rights made
by a person acting under the color of state law.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

2

LoMonte, Frank 6/28/2019
For Educational Use Only

Scott v. Northwestern University School of Law, Not Reported in F.Supp.2d (1999)
1999 WL 134059

Scott alleges that Northwestern University, a private
institution, should be liable for the acts of its campus
police department. Scott argues that the powers afforded
to the Northwestern University Police Department by
the state qualify it as a state actor. The United States
Supreme Court has explicitly left open the question of
whether “private police forces” may be considered state
actors. See
Flagg Bros., Inc. v. Brooks, 436 U.S. 149,
163 (1978). This court, therefore, is left to decide whether
Northwestern University's campus police force may be
deemed a state actor for the purposes of

§ 1983.

A private institution will be deemed to have acted as a
state actor in either of two instances. The first situation
includes instances where a state effectively directs or
controls the actions of the private party such that the
state can ultimately be held responsible for the private
party's decision. See

Wade v. Byles, 83 F.3d 902, 905

(7th Cir.1996)(citing Flagg Bros., 436 U.S. at 166). The
plaintiffs do not argue that this is the situation in this
case. Scott's claim is based on the second general situation
where a private entity can be deemed a state actor, when “a
state delegates a ‘public function’ to a private entity.” See
id. (citing

Blum v. Yaretsky, 457 U.S. 991, 1005 (1982)).

Scott alleges that the functions performed by the
Northwestern University police officers are so closely
related with those performed by municipal police officers
that they should be deemed state actors for purposes of
§ 1983 and the Fourteenth Amendment. That a private
entity performs a function that serves the public does
not transform its conduct into state action. See

Wade,

83 F .3d at 905 (citing
Rendell–Baker v. Kohn, 457
U.S. 830, 842 (1982)). “A private entity may be deemed
a state actor, however, if it performs functions that are
‘traditionally the exclusive prerogative of the State.” ’
Wade, F.3d at 905 (quoting
Jackson v. Metropolitan
Edison Co., 419 U.S. 345, 353 (1974)).
Scott's arguments are based in large part on the Illinois
statute from which the powers of the campus police are
derived. In full, that statute provides:

The Board of Trustees of a private college or
private university, may appoint persons to be members
of a campus police department. The Board shall
assign duties, including the enforcement of college or
university regulations, and prescribe the oath of office.
With respect to any such campus police department
established for police protection, the members of
such campus police department shall be persons who
have successfully completed the Minimum Standards
Basic Law Enforcement Training Course offered at
a police training school established under the Illinois
Police Training Act, as such Act may be now or
hereafter amended. All members of such campus
police departments must also successfully complete
the Firearms Training for Peace Officers established
under an Act in Relation To Firearms Training for
Peace Officers, as such Act may be now or hereafter
amended. Members of the campus police department
shall have the powers of municipal peace officers and
county sheriffs, including the power to make arrests
under the circumstances prescribed in Section 107–2 of
the Code of Criminal Procedure of 1963, as amended,
for violations of state statutes, municipal or county
ordinances, provided, however, that such powers may
be exercised only on college or university property, for
the protection of students, employees, visitors and their
property, and the property of the college or university,
unless otherwise authorized by a county or municipality.
Campus police shall have no authority to serve civil
process.
*4 Members of the campus police department at
a private college or private university shall not be
eligible to participate in any State, county or municipal
retirement fund and shall not be reimbursed for training
with state funds. The uniforms, vehicles, and badges of
such officers shall be distinctive from those of the local
law enforcement agency where the campus is located.
The Board of Trustees shall provide liability insurance
coverage for each member of the campus police
department without cost to the member, which insures
the member against any liability which arises out of or
in the course of the member's employment for no less
than $250,000 of coverage, unless such indemnification
is provided by a program of self-insurance.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

3

LoMonte, Frank 6/28/2019
For Educational Use Only

Scott v. Northwestern University School of Law, Not Reported in F.Supp.2d (1999)
1999 WL 134059

For the purposes of this Section, “private college” or
“private university” means: (1) any college or university
which is not owned or controlled by the State or any
political subdivision thereof, and (2) which provides
a program of education in residence leading to a
baccalaureate degree, or which provides a program
of education in residence, for which the baccalaureate
degree is a prerequisite, leading to an academic or
professional degree, and (3) which is accredited by
the North Central Association or other nationally
recognized accrediting agency.
110 ILCS 1020/1 (emphasis added).
This statute thus gives the Northwestern University
police “the powers of municipal peace officers and
county sheriffs, including the power to make arrests ...
for violations of state statutes, municipal or county
ordinances,” with the limitations that those “powers may
be exercised only on college or university property, for
the protection of students, employees, visitors and their
property, and the property of the college or university”
and that “[c]ampus police shall have no authority to serve
civil process.” Id.
In

Wade v. Byles, 83 F.3d 902 (7th Cir.1996), the

Seventh Circuit discussed
§ 1983 liability for in-house,
armed security guards employed by the CHA. The CHA
contracted with a private security company, T Force, to
provide security for the lobbies of CHA buildings. See id.
at 904. These guards controlled access to CHA buildings.
See id. They were not allowed to pursue individuals
outside the building lobbies. See id. If an individual not
permitted in the lobby refused to leave, the guard could
call the police or arrest the individual and wait for the
arrival of the police. See id. Although they were armed,
they were permitted to use deadly force only in selfdefense. See id.
These security guard were distinct from the CHA police.
See id. at 903. Under an Illinois statute, the CHA
maintained a police force with jurisdiction limited to CHA
property. See id. The CHA police were vested with all the
powers of city and state police. See id.

The Wade Court held that these private security officers
were not state actors for the purposes of the Fourteenth
Amendment. See id. at 907. Because the private security
force “possessed powers no greater than those of armed
security guards who are commonly employed by private
companies to protect private property,” the court found
that the guard's “function as a lobby security guard with
the aforementioned limited powers is not traditionally the
exclusive prerogative of the state.” Id. at 906.
*5 In reaching that conclusion, the court noted that it
was “not faced with a situation where a state has delegated
its entire police power to a private police force. Indeed,
general police protection on CHA property is provided
by the CHA police force, which is statutorily entrusted
with ‘all the powers possessed by the police of cities,
and sheriffs....' 310 ILCS § 10/8.1a. The contract security
guards are not a part of this public police force, nor do
they participate in searches of residential units conducted
by the police. Furthermore, the area of responsibility of
the contract guards in this case are clearly limited to
the lobbies of CHA buildings.” Id. at 905–06. The court
also noted that the Seventh Circuit had already held that
“private railroad police possessing the same powers as
city police act under color of state law.” Id. at 906 n. 5
(citing

United States v. Hoffman, 498 F.2d 879, 881

(7th Cir.1974)); see also
United States v. Shahid, 117
F.3d 322 (7th Cir.1997) (following Wade in concluding for
Fourth Amendment purposes that a private mall security
force was not the local law enforcement).
In
United States v. Hoffman, 498 F.2d 879, (7th
Cir.1974), privately employed railroad policeman, who by
state law were vested the same powers as state police,
brutally beat several trespassers on railroad property.
Similar to the case at bar, the jurisdiction of the railroad
police was limited to railroad property. The Seventh
Circuit held that the railroad police officers did act under
the color of state law despite the fact they were employed
by a private entity. See
Hoffman, 498 F.2d at 882. The
Court ruled that the railroad police were armed with the
same powers as city police and were therefore cloaked with
the authority of the state. See Hoffman at 882.

© 2019 Thomson Reuters. No claim to original U.S. Government Works.

4

LoMonte, Frank 6/28/2019
For Educational Use Only

Scott v. Northwestern University School of Law, Not Reported in F.Supp.2d (1999)
1999 WL 134059

The Third Circuit's decision in Henderson v. Fisher also
offers some guidance. In Henderson, a plaintiff brought
suit under
§ 1983 against the University of Pittsburgh
campus police. Although the University of Pittsburgh
is a public institution, the Third Circuit noted that the
Pennsylvania legislature's delegation to the campus police
of “the very powers which the municipal police force
possesses” buttressed their conclusion that the campus
police act under color of state authority. See Henderson at
1118.
In the case at bar, the Northwestern University police
are far more than security officers like those in Wade.
They are akin to the CHA's police force, delegated the
same powers as municipal officers but with a morelimited jurisdiction. By virtue of the Illinois statute, the
Northwestern University police force was transformed
from mere private security guards.
Because the police are vested with almost identical powers
to those of county and municipal police, they exercise
functions that are traditionally the exclusive prerogative
of the state. Their limited geographic jurisdiction, like
those of the railroad security guards in Hoffman, does
not persuade this Court otherwise. Although the police
may exercise their powers “only on college or university
property, for the protection of students, employees,
visitors and their property, and the property of the
college or university,” on University property a member
of Northwestern's police force is every bit the law
enforcement officer as is a member of the Chicago
Police Department when one walks off the University's
downtown property and onto a public thoroughfare.
*6 This is true because the state has so authorized
the Northwestern University police. By accepting this
authorization, Northwestern and its police must also
accept the grave responsibility to protect an individual's
constitutional rights, the same responsibility that
§
1983 enforces against municipal and other police
forces. To permit the state to delegate its police
powers to Northwestern University and then shield
the Northwestern police force from liability when, in
exercising these powers, it violates the rights of “students,

employees, [and] visitors” would pervert the language and
intent of

§ 1983.

For these reasons, this Court concludes that Northwestern
University's police force can act under the color of state
law for purposes of

§ 1983.

B. Eleventh Amendment Claim
Defendants argue that, if they are amenable to suit
under
§ 1983, they are constitutionally immune from
suit under the Eleventh Amendment. As a preliminary
matter, this court notes that both plaintiffs and
defendants have made a mess of this argument in
their briefings. Defendants argue that “if this Court
interprets 110 ILCS 1020/1 to impose state action onto
Defendant Northwestern and Branick, then this Court
finds Northwestern and Branick to be state actors.”
Defendant's Motion at 7. The analysis is not that easy,
however, as certain entities that are subject to suit under
§ 1983, such as municipal corporations, may still be
sued in federal court. See, e.g., Devito v. Chicago Park
District, 83 F.3d 878, 881 (7th Cir.1996).
Not to be outdone in misunderstanding the Eleventh
Amendment, Plaintiff cites Ex parte
Young, 209
U.S. 123 (1908), for the proposition that “Eleventh
Amendment immunity does not extend to state officials
sued for violations under Federal Law. In this case,
Plaintiff has clearly set forth in his complaint his Fourth
and Fourteenth Amendment rights under the United
States Constitution have been violated. This, in and
of itself, makes the Eleventh Amendment argument
inapplicable.” Plaintiff's Response at 12 (emphasis in
original). Plaintiffs, who are asking for damages, utterly
misunderstand Ex parte Young, which stands for the
proposition that “suits against state officials seeking
prospective equitable relief for ongoing violations of
federal law are not barred by the Eleventh Amendment.”
Marie O. v. Edgar, 131 F.3d 610, 615 (7th Cir.1997). Ex
parte Young is inapplicable to the case at bar.
The Eleventh Amendment prohibits federal courts from
deciding suits brought by private litigants against states
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or their agencies, and that prohibition extends to state
officials acting in their official capacities. See
Garcia v.
City of Chicago, Illinois, 24 F.3d 966, 969 (7th Cir.1994).
The Amendment bars suit against an entity which is an
“an arm or alter ego of the state.”
Thiel v. State Bar
of Wisconsin, 94 F.3d 399, 400 (7th Cir.1996). In deciding
whether an entity qualifies for Eleventh Amendment
immunity, the Seventh Circuit examines the extent of
control the state has over the entity, whether the entity
acted as an agent of the state, and, least importantly,
whether a judgment would impact the state treasury. See
id. at 401 (citing
Crosetto v. State Bar of Wisconsin,
12 F.3d 1396 (7th Cir.1993)). With this framework in
mind, the private Northwestern University cannot be
considered an arm of the state. Northwestern no more
acted as an agent of the state for Eleventh Amendment
purposes than does a municipal corporation when it runs
its police force. Northwestern University is not immune
from suit by the Eleventh Amendment.

C. Place of Public Accommodation
*7 Defendants argue that Count II of Scott's complaint
must be dismissed because the Northwestern Library is
not a place of public accommodation under 775 ILCS 5/5–
101. That section provides:
5–101. Definitions. The following definitions are
applicable strictly in the context of this Article:
(A) Place of Public Accommodation. (1)
“Place of public accommodation” means a
business, accommodation, refreshment, entertainment,
recreation, or transportation facility of any kind,
whether licensed or not, whose goods, services,
facilities, privileges, advantages or accommodations are
extended, offered, sold, or otherwise made available to
the public.
(2) By way of example, but not of limitation, “place
of public accommodation” includes facilities of the
following types: inns, restaurants, eating houses, hotels,
soda fountains, soft drink parlors, taverns, roadhouses,
barber shops, department stores, clothing stores, hat
stores, shoe stores, bathrooms, restrooms, theatres,
skating rinks, public golf courses, public golf driving
ranges, concerts, cafes, bicycle rinks, elevators, ice

cream parlors or rooms, railroads, omnibuses, busses,
stages, airplanes, street cars, boats, funeral hearses,
crematories, cemeteries, and public conveyances on
land, water, or air, public swimming pools and other
places of public accommodation and amusement.
(B) Operator. “Operator” means any owner, lessee,
proprietor, manager, superintendent, agent, or
occupant of a place of public accommodation or an
employee of any such person or persons.
(C) Public Official. “Public official” means any
officer or employee of the state or any agency
thereof, including state political subdivisions, municipal
corporations, park districts, forest preserve districts,
educational institutions and schools.
775 ILCS 5/5–101.
Defendants argue that a university is an institution
of higher education, which the Illinois Supreme Court
determined was not a place of public accommodation.
Defendants cite to Board of Trustees of Southern Illinois
University v. Department of Human Rights, 636 N.E.2d
528, 531 (Ill.1994)( “SIU”), which held that “an academic
program in a public institution of higher learning” was not
a public accommodation under the Act. The SIU Court
noted that “institution of higher education,” “education
program,” and “classroom” were not contained in the list
of examples of public accommodations. See id. Looking
at legislative intent, the Court concluded that “what was
anticipated by the General Assembly is a restaurant, or
a pub, or a bookstore. What was not anticipated is an
academic program of a higher education institution.” Id.
A private university library is not a place of public
accommodations. The university library is inextricably
tied to the university's academic program. That the
university permits public access to the library at various
times of the year does not change its essential character as
a library for the faculty and students of the university.
*8 Moreover, most of the examples of public
accommodations contained in the statute are commercial
enterprises, which the private library clearly is not. Unlike
theaters and bookstores, university libraries are open to
the public for the benefit of the public only, without
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profit to the university. To place university libraries in
the category of public accommodations would be to
encourage universities to close their libraries to the public.
For these reasons, this Court concludes that defendants'
motion to dismiss Count II of plaintiff's complaint is
granted.

D. Arguments Raised in Reply Brief
Defendants' request that the plaintiff's complaint be
dismissed under Federal Rule of Civil Procedure 12(b)(6)
for failure to state a claim for which relief can be granted
under
Monell v. Department of Social Services of City
of New York, 436 U.S. 658 (1978). Defendants argue
this point only in their Reply brief, and this argument
is therefore not properly before the Court. Defendants'
motion under 12(b)(6) is therefore denied.
Defendants also argue for the first time in their reply
brief that they are immune from suit under Illinois law.
End of Document

According to defendants, the Illinois Local Governmental
and Governmental Employees Tort Immunity Act, 745
ILCS 10/2–109 et seq. immunizes defendants if this Court
holds they are amenable to suit under
§ 1983. Curious
thought this argument may be, this Court will not address
it because it is not properly before the Court.

CONCLUSION
For the foregoing reasons, defendants' motions to dismiss
under Rules 12(b)(1) and 12(b)(6) are GRANTED in part
and DENIED in part. Scott may proceed with a § 1983
suit against Northwestern University, but Northwestern's
law school library is not a place of public accommodation.

All Citations
Not Reported in F.Supp.2d, 1999 WL 134059
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United States District Court,
N.D. Indiana,
Hammond Division.
Karen TORRES Plaintiff,
v.
The UNIVERSITY OF NOTRE
DAME DU LAC, et al., Defendants.
No. 3:11–CV–209.
|
Signed March 23, 2012.
Attorneys and Law Firms
Thomas M. Dixon, Dixon Wright & Associates PC,
Osceola, IN, for Plaintiff.
Kevin E. Warren, Richard A. Nussbaum, II, Sopko
Nussbaum Inabnit & Kaczmarek, South Bend, IN, for
Defendants.

OPINION AND ORDER
RUDY LOZANO, District Judge.
*1 This matter is before the Court on the Motion to
Dismiss, filed on July 29, 2011, by Defendants, The
University of Notre Dame du Lac; Phillip Johnson,
individually and in his official capacity; Frances Shavers,
individually and in her official capacity; John Does 1–
4, individually and in their official capacity as Notre
Dame Security Officers; and Jane and John Does 1–50,
individually and in their official capacity as Notre Dame
2009 Security and Commencement Committee Members
(collectively “Notre Dame Defendants”). For the reasons
set forth below, the motion is DENIED.

BACKGROUND
This lawsuit stems from the arrest of Plaintiff Karen
Torres (“Torres”) on May 17, 2009, as she attempted
to express her opposition to abortion through peaceful
demonstration on or near the University of Notre Dame

du Lac (“Notre Dame”), a Catholic university. The
following facts are based on the allegations of the
amended complaint, which this Court accepts as true at
this stage of the litigation.
Notre Dame is a privately owned not-for-profit
corporation chartered by the Legislature of the state of
Indiana. (Am. Compl. at ¶¶ 5, 10). In the spring of 2009,
Notre Dame announced it would honor President Barack
Obama with an honorary law degree and that President
Obama would be the commencement speaker at the May
17, 2009, Notre Dame Commencement. (Id. at ¶ 35). This
decision was controversial and highly publicized due to
President Obama's voting record and policy initiatives
with regard to abortion, which Torres characterizes
as “against the right to life, a core, fundamental and
unequivocal teaching of the Catholic Church.” (Id. at
¶ 36). Therefore, the policy makers at Notre Dame
understood that this decision was likely to cause protests
on or near campus leading up to, and throughout, the 2009
Commencement season. (Id. at ¶ 37).
In anticipation of President Obama's visit, Notre Dame
administrators and its security police (“Notre Dame
police”) formed one or more security committees to
address security concerns regarding the presidential visit.
(Id. at ¶ 40). Torres contends that these committees met
with some frequency to develop and disseminate policies,
plans and strategies for dealing with and responding
to pro-life demonstrators 1 on Notre Dame's campus.
(Id. at ¶ 41). Moreover, Torres contends that these
committees developed and implemented a policy with
specific plans to “improperly squelch and restrict” the
speech of demonstrators who were identified as delivering
a pro-life or anti-Obama message. (Id. at ¶ 43).
As expected, large numbers of both pro-life and prochoice supporters migrated to Notre Dame's campus to
demonstrate in support of their respective positions. (Id.
at ¶¶ 38–39). Acting pursuant to the aforementioned
policy, Notre Dame targeted and helped to facilitate the
arrests of a large number of pro-life demonstrators either
through its police department or by way of a symbiotic
relationship with local law enforcement. (Id. at ¶ 44).
Specifically, from May 1–17, 2009, Notre Dame and the
Notre Dame police, on their own or with the assistance
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of local law enforcement, made over 100 arrests of prolife demonstrators on the campus. (Id. at ¶¶ 47, 79).
Included among those arrested and incarcerated were a
Catholic priest who had been singing and praying the
Holy Rosary, a Catholic nun, two Catholic seminarians,
pastors, professors, students, a former U.N. Ambassador,
and several other local and national pro-life leaders. (Id.
at ¶ 49). During this same time frame no arrests were
made of pro-choice or pro-Obama demonstrators who
were often exercising their free speech rights in close
proximity to the pro-life persons who had been arrested.
(Id. at ¶¶ 50–51, 79). In sum, Torres alleges that Notre
Dame's policy had the practical effect of permitting prochoice and pro-Obama demonstrators to engage in verbal
and expressive speech through the use of clothing and
signs to communicate their message, while the pro-life
demonstrators, including Torres, were subject to police
confrontation and incarceration for engaging in similar
behavior. (Id. at ¶¶ 50–51,77).
*2 Torres is 54 years old, a resident of Virginia,
and a devout Roman Catholic and pro-life supporter.
(Id. at ¶¶ 80–81). In mid-May 2009, Torres and her
husband traveled to the Notre Dame campus to pray and
demonstrate in support of the pro-life cause. (Id. at ¶ 82).
On May 17, 2009, the day President Obama was delivering
his commencement speech to the Notre Dame graduating
class, Torres and her husband were on the Notre Dame
campus participating in a prayer vigil during the same time
as the graduation ceremonies. (Id. at ¶ 84).
After the graduation ceremonies had concluded, the
Torres' began their drive back to Virginia. (Id. at ¶ 85).
While still on Douglas Road, a county road that cuts
through the campus, the Torres' noticed barricades that
had been placed on the side of the road because President
Obama's motorcade would soon be passing through the
location. (Id.). The Torres' intended to display two signs
while standing on a public sidewalk near the roadside
which both abutted and adjoined the Notre Dame Federal
Credit Union (“Credit Union”) parking lot. (Id.¶¶ 86–87).
The signs read “Shame on Notre Dame” and “Obama =
Abortion.” (Id. at ¶ 86).
While in the Credit Union parking lot and attempting to
make her way toward the sidewalk with her two signs,
Torres was approached by an unidentified Notre Dame

police officer and an unidentified St. Joseph County police
officer. (Id. at ¶ 89). Both of the officers informed Torres
that she was on Notre Dame's private property and that
she needed to leave. (Id. at ¶ 90). Upon noting that
pro-Obama demonstrators were congregating in the area,
on both sides of the street and on the nearby sidewalk,
Torres asked the officers where she could go to display
her signs. (Id. at ¶ 91). One or both of the officers
responded by telling her that the entire area was private
property belonging to Notre Dame and that she needed
to leave or face arrest. (Id. at ¶ 92). In response to this
statement Torres informed the officers that she knew her
constitutional rights, and that she believed she was entitled
to be on the sidewalk, which she believed to be a public
right of way. (Id. at ¶ 93). One or both of the officers
then called for support and, at one point, Torres was
surrounded, and prevented from moving to the sidewalk,
by three unidentified Notre Dame police officers. (Id. at ¶
94). Shortly afterward St. Joseph County Reserve Officer
Ernie Bryant (“Bryant”) came to the scene, and the other
officers left. (Id. at ¶ 95).
Torres contends that Officer Bryant communicated with
her while relying on information that he had gained
from prior briefings by Notre Dame; namely the campus
boundaries, the rights of protestors, and Notre Dame's
policies toward those protestors. (Id. at ¶¶ 96–98). Torres
further contends that Officer Bryant had not received
training on topics such as viewpoint discrimination,
retaliation for speech, and policing of peaceful protestors.
(Id. at ¶ 98). Torres asserts that as a result of these prior
briefings by Notre Dame and lack of training, Officer
Bryant merely reiterated to her that she was on Notre
Dame's private property and that Notre Dame required
her to leave or face arrest and incarceration. (Id. at ¶ 99).
Torres insisted on being able to stand and demonstrate
next to pro-Obama demonstrators who were just a few
feet away, which prompted Officer Bryant to call the
Command Center located within the Notre Dame security
building for guidance. (Am.Compl., ¶ 100).
*3 The Command Center then called for St. Joseph's
County Sergeant James Rutkowski who arrived at the
scene and effectuated the arrest of Torres for criminal
trespass. (Id. at ¶¶ 101–02). Notre Dame was listed as
the complaining party. (Id., at ¶ 102). Torres asserts that
Sergeant Rutkowski knew to list Notre Dame as the
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complaining party either from a direct complaint by the
Notre Dame police from within the Command Center,
or as a result of information he had gained from prior
briefings by Notre Dame; such as the campus boundaries
as well as the rights of protestors and Notre Dame's policy
towards those protestors. (Id., at ¶¶ 103–04). Additionally,
Torres asserts that Sergeant Rutkowski, similar to Officer
Bryant, did not receive training in topics such as viewpoint
discrimination, retaliation for speech, and policing of
peaceful protestors. (Id., at ¶ 105).
Torres contends that she witnessed the following events
transpire prior to her arrest and removal from the route
of the presidential motorcade: Notre Dame police and
numerous pro-choice and pro-Obama demonstrators in
the same area, and on both sides of the street, engaging
in an organized demonstration; the Notre Dame police,
as well as all other police officers present in the area,
allowing the pro-Obama demonstrators to assemble in the
very same location that she had been ordered to leave
from; and Pro–Obama demonstrators walking through
the Credit Union parking lot to get to the sidewalk where
the organized pro-Obama demonstration was occurring.
(Id. at ¶ 106).
Based on the foregoing, Torres filed a 28 page
amended complaint asserting 11 different counts against
the Defendants. The amended complaint includes six
separate counts under
42 U.S.C. § 1983: violation
of Torres' rights under the First Amendment's free
speech clause (Count I); violation of her rights under
the First Amendment to freely express her religion
(Count II); retaliation motivated by the exercise of her
First Amendments rights (Count III); false arrest and
imprisonment in violation of her Fourth Amendment
rights (Count IV); a violation of the Equal Protection
Clause of the Fourteenth Amendment (Count V); and
negligent training and supervision of the St. Joseph's
County and Notre Dame police officers (Count VI).
Additionally, Torres claims violations of her right to
freedom of speech and religion under the Indiana
Constitution (Count VII). Torres also raises a number
of claims under Indiana common law: false arrest
(Count VIII), false imprisonment (Count IX), malicious
prosecution (Count X), and negligent training and
supervision (Count XI).

In response, the Notre Dame Defendants filed the instant
motion to dismiss Torres' amended complaint, asserting
that it failed to state a claim pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedure. The Notre Dame
Defendants contend that Torres has failed to show that
they were engaged in any state action in connection with
her arrest that would subject them to suit under
§
1983. Moreover, the Notre Dame Defendants contend
that, even if there is a finding of state action, Torres
has failed to show a constitutional violation sufficient to
show liability under
Monell v. Dept. of Social Services
of N.Y., 436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611
(1978). The Notre Dame Defendants further contend that
all of Plaintiff's state law claims should be dismissed
because the Court should relinquish jurisdiction after
determining that all of Torres' federal law claims must
be dismissed. Alternatively, the Notre Dame Defendants
argue that the Indiana state common law claims should
be dismissed because Notre Dame officers did not arrest,
detain or prosecute Torres and the claims pursuant to
the Indiana Constitution should be dismissed because
Indiana's Constitution does not provide a private right of
action. Plaintiff filed a brief in opposition to the motion
on September 21, 2011, and the Notre Dame Defendants
filed a reply brief on December 9, 2012. The motion is fully
briefed and ripe for adjudication.

DISCUSSION
*4 Federal Rule of Civil Procedure 12(b)(6) allows a
complaint to be dismissed if it fails to “state a claim
upon which relief can be granted.” Allegations other than
fraud and mistake are governed by the pleading standard
outlined in Federal Rule of Civil Procedure 8(a), which
requires a “short and plain statement” that the pleader is
entitled to relief.
In order to survive a Rule 12(b)(6) motion, the complaint
“must contain sufficient factual matter, accepted as true,
to ‘state a claim to relief that is plausible on its face’.”
Ashcroft v. Iqbal, 556 U.S. 662, 129 S.Ct. 1937, 1949,
173 L.Ed.2d 868 (2009) (quoting
Bell Atlantic Corp. v.
Twombly, 550 U.S. 544, 570, 127 S.Ct. 1955, 167 L.Ed.2d
929 (2007)). All well-pleaded facts must be accepted as
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true, and all reasonable inferences from those facts must
be resolved in the plaintiff's favor. Pugh v. Tribune Co.,
521 F.3d 686, 692 (7th Cir.2008). However, a plaintiff
may plead herself out of court if the complaint includes
allegations that show she cannot possibly be entitled to
the relief sought. McCready v. eBay, Inc., 453 F.3d 882,
888 (7th Cir.2006).

The “under color of state law” requirement of 42 U.S.C. §
1983
42 U.S.C. § 1983 states in pertinent part:

Every person who, under color of
any statute, ordinance, regulation,
custom, or usage, of any State ...
subjects, or causes to be subjected,
any citizen of the United States ...
to the deprivation of any rights ...
secured by the Constitution and
laws, shall be liable to the party
injured in an action at law, suit in
equity, or other proper proceeding
for redress ....

Section 1983 “does not create substantive rights;
rather, ‘it is a means for vindicating federal rights
conferred elsewhere’.”

Padula v. Leimbach, 656 F.3d

595, 600 (7th Cir.2011) (quoting
Ledford v. Sullivan,
105 F.3d 354, 356 (7th Cir.1997)). Thus, in order to state a
valid claim for relief under
§ 1983, the “[plaintiff] must
establish that [she was] deprived of a right secured by the
Constitution or laws of the United States, and that the
alleged deprivation was committed under color of state
law.”
American Manufacturers Ins. Co. v. Sullivan, 526
U.S. 40, 49–50, 119 S.Ct. 977, 143 L.Ed.2d 130 (1999);
Padula, 656 F.3d at 600.
Torres' claims under the United States Constitution are
based on the First, Fourth, and Fourteenth Amendment.
In addition to the “under color of state law” requirement

of
§ 1983, violations of the First, Fourth, and
Fourteenth Amendments each require state action since
these provisions are aimed at protecting citizens from
conduct by the government and not from the conduct of
purely private actors. See Nat'l Collegiate Athletic Ass'n v.
Tarkanian, 488, U.S. 179, 191(1988); Hallinan v. Fraternal
Order of Police of Chicago Lodge No. 7, 570 F.3d 811,
815 (7th Cir.2009);
Pepper v. Village of Oak Park, 430
F.3d 805, 809 (7th Cir.2005). “If a defendant's conduct
satisfies the state-action requirement ... [that] conduct also
constitutes action ‘under color of state law’ for

§ 1983

purposes.”
Brentwood Academy v. Tenn. Secondary
Sch. Athletic Ass'n, 531 U.S. 288, 295, n. 2, 121 S.Ct. 924,
148 L.Ed.2d 807 (2001) (quoting
Lugar v. Edmondson
Oil Co., 457 U.S. 922, 935, 102 S.Ct. 2744, 73 L.Ed.2d 482
(1982)).
*5 “The conduct of private actors, in some instances, can
constitute state action” for
§ 1983 purposes. Hallinan,
570 F.3d at 815. The Court of Appeals for the Seventh
Circuit, in Hallinan, provides a summary of the kinds of
situations where private actors can become state actors.
Private action can become state action when private
actors conspire or are jointly engaged with state actors
to deprive a person of constitutional rights; where
the state compels the discriminatory action; when the
state controls a nominally private entity; when it is
entwined with its management or control; when the
state delegates a public function to a private entity; or
when there is such a close nexus between the state and
the challenged action that seemingly private behavior
reasonably may be treated as that of the state itself.
Over time, Supreme Court and Seventh Circuit
precedent have revealed that these cases do not so
much enunciate a test or series of factors, but rather
demonstrate examples of outcomes in a fact-based
assessment.
Hallinan, 570 F.3d at 815 (internal citations omitted).
See also
Brentwood Academy, 531 U.S. at 295 (2001).
With all of this in mind, the Court turns to the instant
case. Although the Notre Dame Defendants assert that
the Plaintiff's amended complaint alleges that the Notre
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Dame Defendants are state actors under three separate
theories, as can be seen from the Seventh Circuit's opinion
in Hallinan, these different theories of state action overlap
somewhat, and are not to be applied in a rigid, test-like
manner. See
Tarpley v. Keistler, 188 F.3d 788, 792 (7th
Cir.1999) (“All of the tests, despite their different names,
operate in the same fashion: [ ] by sifting through the facts
and weighing circumstances .”).
One of the theories that Plaintiff relies upon is the
delegation of a public function that has been traditionally
reserved to the State. See Brentwood Academy, 531 U.S. at
295;

Edmonson v. Leesville Concrete Co., 500 U.S. 614,

626–628, 111 S.Ct. 2077, 114 L.Ed.2d 660 (1991); Wade
v. Byles, 83 F.3d 902, 905 (7th Cir.1996). Plaintiff contends
that police powers have been traditionally reserved to the
state. While the Supreme Court has left open the question
of whether private police officers can be held liable as
state actors under § 1983, Flagg Bros., Inc. v. Brooks,
436 U.S. 149, 163–64, 98 S.Ct. 1729, 56 L.Ed.2d 185
(1978), courts in the Seventh Circuit recognized that state
action can exist in some situations where state or local law
delegates police powers to a private entity. See
Payton
v. Rush–Presbyterian–St. Luke's Medical Center, 184 F.3d
623, 630 (7th Cir.1999);

U.S. v. Hoffman, 498 F.2d

879, 881 (7th Cir.1974); but see
Johnson v. LaRabida
Children's Hosp., 372 F.3d 894, 897 (7th Cir.2004).
In Payton, the Seventh Circuit found that a security guard
at a medical center who was also a special Chicago police
officer could be considered a state actor.
184 F.3d
at 630. In reaching this decision, the Court noted that
“no legal difference exists between a privately employed
special officer with full police powers and a regular
Chicago police officer.” Id.
*6 The holding in Payton was consistent with the
Seventh Circuit's earlier holding in
Hoffman. United
States v. Hoffman, 498 F.2d 879, 881 (7th Cir.1974). In
Hoffman, the Seventh Circuit upheld a jury verdict of
guilty on a 13–count indictment charging railroad police
officers with violating several individuals' constitutional
rights and conspiring to violate their constitutional rights.

The criminal charges required a finding that privately
employed railroad policemen, also Chicago special police
officers, were acting under color of law. In upholding
the verdict, the Seventh Circuit noted that the defendants
were “authorized on a continuing and full-time basis to
search actively for criminals and trespassers and to use the
powers of the state when their search [was] successful.” Id.
at 881.
In contrast, in Johnson v. LaRabida Children's Hosp.,
the Seventh Circuit distinguished a security guard at the
hospital, also a special Chicago police officer, from the
officers in Hoffman and Payton because the security guard
had limited authority in his role as a hospital security
officer.
372 F.3d at 897. The Court noted that the
officer's duties were “routine security duties only” and that
the officer was not authorized to carry a firearm or to carry
out the function of a police officer. Under his employer's
policy, when an individual such as the plaintiff became
unruly or disruptive, the officer's only recourse was to call
911 for assistance. The officer in Johnson was deemed “no
substitute for the police.” Id. at 897.
In combination, these cases make clear that a finding of
state action in this context requires that there be virtually
no legal difference between a private actor who has been
given police powers and a regular police officer employed
within the state. Payton, 184 F.3d at 630; Hoffman, 498
F.2d at 881;

Johnson, 372 F.3d at 897.

At least two district courts within this Circuit have applied
these cases in the context of private university police
forces. The United States District Court for the
Northern District of Illinois addressed this question
in 1999, in
Scott v. Northwestern Univ. Sch. of
Law, 1999 WL 134059, *3–6 (N.D.Ill.1999). Scott,
not a student of Northwestern University, entered the
Northwestern University School of Law Library during
a final examination period. The law school restricted
library access to Northwestern students during final
examinations. After Scott had spent several hours at
the library, Northwestern University police officers
approached Scott and questioned him regarding a theft.
Scott was placed under arrest, taken to the University's
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detention center, and then turned over to the Chicago
Police Department where he was imprisoned for seventeen
hours. An Illinois statute allows private universities to
appoint police officers and grants these officers the powers
of municipal peace officers and county sheriffs, including
the power to make arrests on college or university
property for the protection of students, employees, visitors
and their property, and the property of the university. The
Court noted that:
*7 [O]n University property a member of
Northwestern's police force is every bit the law
enforcement officer as is a member of the Chicago
Police Department when one walks off the University's
downtown property and onto a public thoroughfare.

who in turn transported the plaintiff to the police station
and charged him with resisting arrest. Plaintiff relied on
the Illinois statute conferring full police powers on the
UCPD to support his argument that the UCPD officers
were state actors for purposes of
§ 1983. The UCPD
officers attempted to distinguish the case from Scott and
others like it by claiming that they do not actually exercise
full police powers. They argued that although they may
have the authority to make arrests, they do not exercise
that authority, but instead detain suspects and call the
CPD for assistance. The court was not persuaded that the
fact that they do not actually perform arrests justified an
outcome different than that of Scott. The Court noted
that:

This is true because the state has so authorized the
Northwestern University police. By accepting this
authorization, Northwestern and its police must also
accept the grave responsibility to protect an individual's

In any event, there can be no
question that the UCPD's role is
one that has traditionally been the
exclusive prerogative of the state:
they carry guns, they wear police
uniforms, and they patrol their
territory in squad cars; they have the
ongoing authority to detain citizens
and place them in handcuffs; they
have the authority to demand that
individuals furnish them with ID.
When the ensemble of the officers'
powers and functions is kept in view,
there can be no doubt that they are
state actors.

constitutional rights, the same responsibility that
§
1983 enforces against municipal and other police
forces. To permit the state to delegate its police
powers to Northwestern University and then shield
the Northwestern police force from liability when,
in exercising these powers, it violates the rights of
“students, employees, [and] visitors” would pervert the
language and intent of

§ 1983.

Id. at *5–6. Defendants' motion to dismiss for failure to
state a claim was denied with regards to Plaintiff's
§
1983 claim, and the claim was allowed to continue against
Northwestern University.
Id. at 995.
More recently, in
Boyle v. Torres, 756 F.Supp.2d
983, 993–96 (N.D.Ill.2010), the United States District
Court for the Northern District of Illinois addressed
this question in the context of a summary judgment
motion. The plaintiff claimed that an incident of police
questioning by an officer of the University of Chicago
Police Department (“UCPD”) turned into a brutal
beating when he asked the officer why he needed to
show his identification. The Chicago Police Department
(“CPD”) arrived to assist, but the CPD officers allegedly
watched the beating continue. When the UCPD officers
were done, they brought the plaintiff to the CPD officers,

*8 Indiana has a statute that is very similar to the Illinois
statute at issue in Scott and Boyle. Indiana Code § 21–17–
5–2 provides that:
The governing board of an educational institution may
do the following:
(1) Appoint police officers for the educational
institution for which it is responsible.
(2) Prescribe the duties of police officers of the
educational institution and direct their conduct.
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(3) Prescribe distinctive uniforms for the police officers
of the educational institution or campus.
(4) Designate and operate emergency vehicles.
I.C. § 21–17–5–2. These officers “serve at the pleasure
of the appointing governing board.” I.C. § 21–17–5–3.
Additionally, the statute provides that “[p]olice officers
appointed under this chapter have ... [g]eneral police
powers, including the power to arrest, without process, all
persons who commit any offense within the view of the
officer....” I.C. § 21–17–5–4. These powers are limited to
the “real property owned or occupied by the educational
institution employing the police officer” but an institution
can expand the officer's territorial jurisdiction to the entire
state, if it follows certain procedures. I.C. § 21–17–5–5.
The Indiana Supreme Court has interpreted this broad
statutory grant of “general police powers” as rendering
the conduct of a police officer employed by a private
university state action. Finger v. State, 799 N.E.2d 528,
532 (Ind.2003) (concluding that that Butler University
police officers are subject to constitutional restraints due
to the Indiana statute conferring general police powers on
university police officers).
Turning to the instant case, it is undisputed that Notre
Dame is a private university. By statute, the state of
Indiana has chosen to delegate its general policing powers
to private universities, such as Notre Dame, that are
located in the state. The broad grant of power to police
officers for private universities leaves little to differentiate
them from any other police officer in the state of Indiana,
at least if they are on the university's property. It can be
inferred from the complaint that Notre Dame accepted
this delegation of power. Accordingly, the complaint
sufficiently alleges state action with regards to the Notre
Dame police officers when exercising the police powers
granted to them by Indiana's law.
The Notre Dame Defendants argue that, even if the Notre
Dame Police Officers are sometimes state actors, the
Plaintiff's amended complaint does not sufficiently allege
state action because it does not allege that the Notre Dame
police officers actually arrested Torres. In her amended
complaint, Torres alleged that she was initially stopped
by an unidentified Notre Dame security officer and an

unidentified St. Joseph's County police officer. One or
both of these officers informed her that she was on Notre
Dame's private property and that if she did not leave she
would be arrested. Torres further alleges that after she
refused to leave, the Notre Dame police officer called
for backup and several more unidentified Notre Dame
police officers arrived at the scene and surrounded her.
Communications took place between St. Joseph's County
police present at the scene and the Command Center
located in Notre Dame's security building. After these
communications, Torres was arrested for criminal trespass
by a St. Joseph County police officer, not a member of the
Notre Dame police force. The Notre Dame Defendants
would have this Court look at only one specific point in
time while ignoring the allegedly substantial involvement
of the Notre Dame police officers to help effectuate an
arrest that, under Indiana law, they were empowered to
make on their own. The Court is not persuaded by the
Notre Dame Defendants' argument.
*9 The Notre Dame Defendants contends that, even if
the Notre Dame police officers are state actors, Plaintiff's
amended complaint does not allege any basis on which to
find that the university itself, members of the Security and
Commencement Committee, Phillip Johnson (Director
of the Notre Dame Security Police Force), or Frances
Shavers (Chief of Staff to the university's president)
are also state actors. Plaintiff, however, suggests that
the president and his designees are the equivalent of
the chief of police for the Notre Dame officers, and
that the administration's exercise of authority over
its police officers makes it a state actor when those
powers are exercised. In rejecting these arguments, the
Notre Dame Defendants state that “Monell prohibits
grounding constitutional liability on such remote and
general assertions.” (DE 26 at 11). The requirements of
Monell are not to be confused with the requirement of
state action. Monell v. Dept. of Social Services of N.Y.,
436 U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978).
The university, Phillip Johnson, Frances Shavers, and the
members of the security and commencement committee
can be deemed state actors, just like the police officers
themselves, to the extent that they are exercising their
authority to direct and supervise the conduct of the police
officers. Whether Monell is satisfied such that liability
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can attach for unconstitutional acts is a different question
entirely.
Because this Court has found allegations of state action
sufficient based on a theory of delegation of power,
this Court need not consider Plaintiff's other theories,
including that Notre Dame is a company town pursuant
to Marsh v. Alabama, 326 U.S. 601 (1946), or that the
state and the Notre Dame Defendants have a symbiotic
relationship pursuant to
Burton v. Wilmington Parking
Authority, 365 U.S. 715, 81 S.Ct. 856, 6 L.Ed.2d 45 (1961).
The Court's holdings in these cases have been somewhat
narrowed over time, and this Court expresses doubt that
the facts of this case fit squarely within either Marsh or
Burton, but these questions may not need to be resolved at
all, and at a minimum, given the fact sensitive nature of the
issue, these questions are more appropriately addressed at
a later stage of the proceedings. At this point, it is enough
that the amended complaint adequately puts the Notre
Dame Defendants on notice of Plaintiff's claims, and in
fact, provides a good deal more detail than is required
under Rule 8. 2

Plaintiff's allegations of an unconstitutional policy or
custom
The Notre Dame Defendants argue that even if this Court
finds state action, Plaintiff's claims must fail because she
has not sufficiently alleged a policy or custom as required
by
Monell v. Dept. of Social Services of N.Y., 436
U.S. 658, 98 S.Ct. 2018, 56 L.Ed.2d 611 (1978). Monell
established that a municipality is subject to liability under
§ 1983 only when the violation of the plaintiff's federally
protected right can be attributable to the enforcement of a
municipal policy, practice, or decision of a final municipal
policy maker.
Monell, 436 U.S. 658, 98 S.Ct. 2018,
56 L.Ed.2d 611 (1978). The rationale of Monell has been
extended to private corporations. See Rice ex. Rel. Rice
v. Correctional Medical Services, Nos. 09–2804, 10–2389,
2012 WL 917291, at *20 (7th Cir. March 20, 2012). Under
Monell, a plaintiff must demonstrate that:

*10 [t]he
complained

unconstitutional act
of is caused by:

(1) an official policy adopted
and promulgated by its officers;
(2) a governmental practice or
custom that, although not officially
authorized, is widespread and well
settled; or (3) an official with final
policy-making authority.

Thomas v. Cook County Sheriff's Dept., 604 F.3d 293,
303 (7th Cir.2009).
The Notre Dame Defendants argue that Plaintiff has
not sufficiently alleged causation, as required by Monell.
It is alleged that Notre Dame administrators and its
security police formed one or more security committees
to address security concerns regarding the presidential
visit. The amended complaint further alleges that these
committees developed and implemented a policy with a
specific plan to “improperly squelch and restrict” the
speech of demonstrators who were identified as delivering
a pro-life or anti-Obama message. It is the carrying out
of this allegedly unlawful policy that allegedly resulted in
Torres' arrest. Causation has been sufficiently alleged.
The Notre Dame Defendants also argue that the
complaint does not sufficiently allege a persistent,
widespread pattern of unconstitutional arrests because
its allegations are limited to events occurring in an
approximately two-week period. In support of this
claim, Defendants cite to
Wells v. Bureau County,
723 F.Supp.2d 1061 (C.D.Ill.2010). In Wells, the Court
noted that a single incident of unconstitutional activity
is insufficient to impose liability on a municipality under
Monell unless there is proof it was caused by an existing,
unconstitutional municipal policy. Plaintiff alleges that
over 100 arrests occurred as a result of Notre Dame's
policy toward pro-life or anti-Obama demonstrators. If
proved, this would support a finding that there was a
widespread pattern of unconstitutional arrests. Because
Torres is alleging a widespread policy or practice, she does
not need to identify any particular Notre Dame official
who can be considered a final policy-making officer in
connection with her arrest. Torres alleges that Frances
Shavers and Phillip Johnson were generally involved in the
planning of security; she need not also allege, as the Notre
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Dame Defendants suggest, that they made any decision
with respect to her arrest, or that they were even aware of
it.
Torres also alleges that her arrest was the result of an
official policy intended to discriminate against pro-life
demonstrators. The Notre Dame Defendants contend
that this is the sort of conclusory allegation that cannot
stand following
Ashcroft v. Iqbal, 556 U.S. 662,
129 S.Ct. 1937, 1949, 173 L.Ed.2d 868 (2009). Unlike
Iqbal, Plaintiff's complaint provides much more than a
formulaic recitation of the elements of a constitutional
discrimination claim. In the absence of discovery, it is
difficult to imagine what more could be expected of
Plaintiff.

State Law Claims
The Notre Dame Defendants argue that this Court
should relinquish jurisdiction over Torres' state law claims
following the dismissal of her federal claims. While this
may be the general rule, this Court has declined to dismiss
Torres' federal claims at this juncture, and it is therefore
inapplicable here.
*11 Defendants also argue that Torres' claims pursuant
to the Indiana Constitution must be dismissed because
it does not provide for a private right of action. “No
Indiana court has explicitly recognized a private right of
action for damages under the Indiana Constitution,” see
Thomas v. Brinker, 2011 WL 1157622 *8 (S.D.Ind.2011),
and the Indiana Supreme Court has stated that “[i]f state
tort law is generally available, even if restricted by the

ITCA, it is unnecessary to find a state constitutional
tort.” Cantrell v. Morris, 849 N.E.2d 488, 506 (Ind.2006).
This argument was not well developed by Notre Dame
Defendants. Plaintiff responds by indicating that she
is not seeking monetary damages under the Indiana
Constitution, but instead seeks only declaratory and
injunctive relief. The Notre Dame Defendants have
cited no authority that shows that Plaintiff is precluded
from pursuing declaratory or injunctive relief under the
Indiana Constitution. It is not the Court's responsibility to
research and construct the parties' arguments. Donnelly v.
Chicago Park Dist., 417 F.Supp.2d 992, 994 (N.D.Ill.2006)
(citing
United States v. McClee, 436 F.3d 751 (7th
Cir.2006)). Accordingly, this Court declines to dismiss
Plaintiff's claims pursuant to the Indiana Constitution at
this time.
Lastly, the Notre Dame Defendants argue that Plaintiff's
remaining claims under Indiana Law should be dismissed
because “no Notre Dame Officer arrested, detained,
or prosecuted Torres.” This Court disagrees that such
a conclusion can be made from the allegations in
the amended complaint. This argument too is more
appropriately addressed at a later stage of the proceedings.

CONCLUSION
For the reasons set forth above, the Notre Dame
Defendants' Motion to Dismiss is DENIED.

All Citations
Not Reported in F.Supp.2d, 2012 WL 12292946

Footnotes

1
2

The amended complaint uses the word “witnesses” to describe protestors with a pro-life or anti-Obama message and
“demonstrators” to describe protestors with a pro-choice or pro-Obama message. In this Order, both groups will be
referred to as demonstrators or protestors.
Plaintiff appears to have abandoned her theory that Notre Dame is transformed into a state actor by inviting President
Obama to deliver its commencement address.

End of Document
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In re Tarleton State, U.S. Dept. of Educ. Docket No. 09-56-SF (June 1,
2012)

UNITED STATES DEPARTMENT OF EDUCATION
WASHINGTON, D.C. 20202

____________________________________
In the Matter of

Docket No. 09-56-SF

TARLETON STATE UNIVERSITY,

Federal Student Aid Proceeding

Respondent.
____________________________________

Appearances: Leslie H. Wiesenfelder, Esq., Dow Lohnes PLLC, Washington, D.C., and
Antonia M. Aguilar, Esq., College Station, Texas, for Tarleton State University.
Brian P. Siegel, Esq., Office of the General Counsel, U.S. Department of
Education, Washington, D.C., for Federal Student Aid.

Before:

Judge Ernest C. Canellos

DECISION

Tarleton State University (Tarleton) is a public institution of higher education located in
Stephenville, Texas. It is a part of the Texas A&M University System and offers a variety of
programs leading to the full range of degrees up to and including doctoral degrees. Tarleton’s
programs are accredited by the Southern Association of Colleges and Schools Commission on
Colleges, and are eligible to participate in the various federal student assistance programs that are
authorized by Title IV of the Higher Education Act of 1965, as amended (Title IV). Within the
U.S. Department of Education (ED), the office of Federal Student Aid (FSA) is the organization
that is charged with oversight over these programs.
The instant appeal before me matriculated through an unusual circuitous route prior to
being assigned to me for resolution. From April 21, 2008, to April 25, 2008, FSA reviewers
from a joint Dallas and Philadelphia School Participation Team conducted an on-site program
review at Tarleton focused on Tarleton’s compliance with the requirements of the Jeanne Clery
Disclosure of Campus Security Policy and Campus Crime Statistics Act (Clery Act), 20 U.S.C.
§ 1092(f). The Clery Act is implemented by ED’s regulations at 34 C.F.R. §§ 668.41 and
668.46. The Act requires that institutions participating in Title IV student aid programs publish
and distribute an annual security report notifying students, employees, potential students and

employees, and ED, of statistical information regarding certain crimes reported to have occurred
on campus and adjacent public areas and to provide those persons with information on the
procedures for reporting such crimes. The reportable categories include: homicide (murder and
manslaughter), sex offenses (forcible and non-forcible), robbery, burglary, vehicle theft, arson,
drug and liquor violations, and illegal weapon violations. In addition, hate crimes must be
specifically enumerated in the report. 1
During their review on campus, the review team examined Tarleton’s 2005 report and
discovered that Tarleton had substantially amended its 2005 initial report, correcting some of the
entries. Apparently this amendment, dated May 17, 2007, was the result of an audit that Tarleton
had ordered after the publication of the campus newspaper articles but before the program
review. The team interviewed students and employees, and analyzed campus police blotters and
determined that even after correction, the information contained in the amended submission was
still incorrect. In particular, the 2005 initial report listed 29 burglaries on campus, no forcible
sex violations and no drug or liquor violations or arrests. Tarleton’s revision of that report
correctly added three forcible sex offenses, one robbery, 16 burglaries, and two drug violations.
However, the program review team determined that even after amendment, Tarleton underreported some violations, but also over-reported some as well.
The review team issued a program review report on February 18, 2009, in which it
detailed instances where Tarleton had failed to comply with the Clery Act by not reporting a
number of incidents in its crime statistics for calendar year 2005 as the Clery Act required.
Tarleton responded to the program review report on April 7, 2009, acknowledging that the
reports it had generated in 2005, both in the original and in the amendment, were not entirely
correct. However, Tarleton asserted that it had ultimately corrected all the reporting failures and
had notified the appropriate parties of the changes. The Final Program Review Determination
(FPRD), issued on June 10, 2009, accepted that the errors disclosed during the program review
had been resolved by Tarleton and, therefore, the findings were declared closed. However, the
FPRD also announced that the report was to be forwarded to the appropriate FSA officials for
consideration of possible adverse action under Subpart G, 34 C.F.R. § 668.81 et seq.
Subsequently, on October 6, 2009, FSA issued a Notice of Intent to Fine Tarleton
$137,500.00, for the violations verified in the FPRD. The proposed fine included: $27,500.00
for each of the three forcible sex offenses that were not reported originally but were correctly
reported in the amended filing; $27,500.00 for the one robbery and other offenses not reported
originally but reported in the amended filing; and $27,500.00 for four burglaries and other
assorted crimes that were not reported in either submission but were uncovered by the program
review team. Other than delineating the violations of the Clery Act reporting by Tarleton, FSA
1

The instant program review was precipitated by the publication on April 12, 2007, of two
articles in the campus newspaper claiming that Tarleton’s Clery Act submissions under-reported
a number of categories of crimes. When queried by FSA on June 15, 2007, regarding the
articles, Tarleton officials claimed that it was meeting all Clery Act reporting requirements,
however, FSA decided to investigate the allegations further.
2

supports the amount of the proposed fine by stating in its Notice of Intent to Fine, “The
inaccurate information . . . deprived the campus community of vital information on campus
security and denied individuals the opportunity to take adequate steps to provide for their own
safety and that of others.” While that may well be so, the ultimate question is, does that
declaration satisfy FSA’s burden of proof relative to the establishment of the appropriateness of
the fine it seeks?
By letter, dated October 27, 2009, Tarleton filed a written request for a hearing to contest
the proposed fine. In due course, the parties submitted their respective briefs and proposed
evidentiary matter. In its appeal, Tarleton does not contest the facts as alleged by FSA, however,
it disputes first the legality of the fine action and second, the amount of the fine. Basically,
Tarleton argues that the fine action is per se arbitrary and capricious and should be dismissed as
an abuse of discretion. In the alternative, it requests that the fines be reduced to a total of no
more than $25,500.00, arguing that this figure is more appropriate under the facts and is
consistent with previous decisions of this Tribunal. Tarleton’s position is capsulated in the
introductory paragraph of its brief. There, it asserts that, “based on its prompt remedial actions,
previous history of compliance and total cooperation during the inquiry, there is no justification
for the amount of the fine.”
The procedures for fining an eligible institution are enumerated in 34 C.F.R. Subpart G.
In accordance with 34 C.F.R. § 668.84 (a) (1), the Secretary is authorized to impose a fine of up
to $27,500.00 for each violation of a statutory or regulatory provision applicable to Title IV. In
any such fine proceeding, 34 C.F.R. § 668.88 (c) (2) provides that FSA has the burden of
persuasion. When considering the appropriate fine, 34 C.F.R. § 668.92 instructs that the gravity
of the violation must be considered. In the present case, since both parties agree to the facts
enumerated above, I have determined that there is no need to hold an evidentiary hearing -- my
responsibility is, therefore, to determine the appropriate fine to impose.
There is discretion in determining the amount of a fine within the authorized maximum
permissible punishment. However, to be considered an appropriate action, fines like any other
pecuniary action must be assessed only after giving due consideration to the seriousness of the
violation as well as to the degree of culpability of the violator. Increments of that analysis
include: the injurious effect of the violation on others, the intent or lack thereof of the
perpetrator, and the possible deterrent and the rehabilitative effects of the punishment.
Historically, the maximum permissible punishment has been reserved only for those most
aggravating examples of the violation being sanctioned. Here, no such analysis is apparent -- if it
were carried out, it is not described or reported by FSA. In fact the only indication of any
consideration of the amount of the fine is a reference to the maximum fine allowable ($27,500.00
per violation), the application of that maximum to three failures to originally report forcible
sexual offenses, and the maximum fine for a few other failures to originally report a few
offenses, and a maximum fine for the failure to report those few offenses uncovered by the
program review team. The over reporting of crimes is not referenced at all relative to the extent
of the fine.
3

Although there is a recognizably wide discretion in the assessment of a fine, that
discretion must be tempered by reason. Judicial review of such fine action must assure fairness
and appropriateness applying the classic balancing of the established mitigating and aggravating
factors. As to the mitigating factors, I have considered: there was no evidence of a fraudulent
intent by anyone associated with the erroneous submission -- in fact, there is some evidence that
the errors were precipitated by a misunderstanding of the reporting requirements by the campus
police; there was no evidence of previous violations of the reporting requirements; Tarleton
attempted to correct its erroneous submission immediately after being informed of the violations
through the campus newspaper and before the program review; and clearly there were no federal
funds put in jeopardy by virtue of the violation. On the other hand, although not an intentional
violation, the improper reporting does have potential serious consequences. Finally, it seems
quite apparent that similar errors in the Clery Act reporting will not recur in the future by virtue
of the corrective measures that Tarleton has implemented.
Another aspect of this fine action that is implicated is what is the maximum permissible
fine in this case? By that I mean, without a clear understanding of what the maximum is and
what FSA believed it to be, how can I assess the appropriateness of the recommended fine?
What is the reference point to which I can apply the balancing test of the mitigating and
aggravating factors mentioned above? One corollary to the rules regarding punishment is that
you may not have unreasonable multiplicity of charges so as to enhance the authorized
punishment. This issue is raised because of the method FSA chose to lump together certain
erroneous reporting, while at the same time, chose to separate out other reporting during the same
time period and in the same report. Arguably, since the alleged violation is the improper filing of
a single report, the maximum permissible fine should be $27,500.00. Does the fact that the
report is wrong in a number of ways allow for the maximum fine to be $27,500.00 multiplied by
the number of incorrect entries? Or, do the multiple errors allow for the imposition of a fine on
the higher side of the punishment for a single violation? To put the question in context, what
would have been the maximum permissible fine had Tarleton not filed a Clery Act report at all?
Further, even though I recognize that other additional punishments could be assessed, what
would the maximum permissible fine have been if it were established that Tarleton had failed to
submit its Clery Act report, intentionally?
Here, FSA chose to select out three offenses, not originally reported, but reported
correctly in an amendment, and propose a total fine of $82,500.00. Next, it took the remainder of
the offenses not reported originally but correctly amended, and proposed a fine of $27,500.00.
Finally, it proposed another fine of $27,500.00 for the offenses Tarleton had reported only after
discovery by the review team. If all this amounts to only one violation, the maximum fine is
$27,500.00. On balance, I find that FSA has failed to satisfy its burden of persuasion that
$137,500.00 is an appropriate fine under the circumstances. Since the facts are not in dispute
and based on the entire record before me, I find appropriate only $27,500.00 of the proposed fine.

4

ORDER
On the basis of the foregoing, it is ORDERED that Tarleton State University pay to the
United State Department of Education a fine of $27,500.00 for its admitted failure to comply
with the reporting requirements of the Jeanne Clery Disclosure of Campus Security Policy and
Campus Crime Statistics Act.

_________________________________
Ernest C. Canellos
Chief Judge

Dated: September 23, 2010
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