












































































Shining light on 

College Foundations 
CoUege and university foundation records and meetings can provide 

valuable information about the fmancial situation of your school-if you can get them. 

The good news is that courts are increasingly inclined to declare them public. 

Public colleges and universities have 
come up with a new way to receive and 
spend money that can result in less pub
lic access to important financial infor
mation about the school: creating their 
own foundation. 

College and university foundations 
are becoming more popular as the urn
brel1a organization to raise money for 
higher education institutions and to re
ed ve all pri Vale gifts and donations gi ven 
for !he benefit of the school. State schools 
have found that they must tum to pri vate 
funding as the gap grows between state 
assistance and the costs of improving 
tile quality of education. l  But as schools 
rely more on private foundations \0 raise 
money, student journalists can find it 
difficult to gel information about this 
money. 

Student journalists who have tried to 
get access to foundation meetings and 
records - so they can determine who is 
giving money to the university, how 
much money is being donated and how 
that money is being spent - have been 
stymied by claims that foundations are 
not covered by state open records and 
Jpen meetings laws. Foundation offi
�ials often claim that the foundation is a 
private corporation, and !hus not a pub
lic agency subject to freedom of infor
nation laws that apply to the schools 
.hemselves. But student and commer
;ial news media have been successful in 
Klme cases in arguing that college and 
miversity foundations are covered by 
hose laws. 

Only a few cases exist on this issue 
Ind because state freedom of in form a
ion laws vary from stale to state, the 

� SPLC Report 

decisions in one state would not apply in 
other states. But the courts' reasoning 
could be used to determine the applica� 
rion of other states ' FOI laws to your 
college or university fOWldation. 

State Courts Rule 
The majority of states that have ruled 

on the applicability of state FOI laws to 
school foundations have found that such 
entities are subject to them . Coons or 
attorneys general in  Louisiana, Michi
gan and South Carolina have said that 
foundations at public schools are sub
ject to freedom of information laws, 
while courts in Kentucky and West Vir
ginia have said uni versity foundations 
are not. As discussed below, however, 
case-by-case exceptions to the Kentucky 
court decision may be available to those 
seeking access. An attorney general's 
opinion in Arkansas found a university 
foundation was subjoct to FOI laws, but 
only until the date when the foundation 
operation changed so !hat it no longer 
relied on Wl iversity funds or services. 
Records created after Lha1 change were 
not subject to disclosure. 

What Foundations Do 
Foundations usually have several 

purposes: raising money for new or 
existing academic programs; alumni  
acti vities; scholarships; grants and loans: 
memorial fWlds; fellowships, professor
ships, endowed chairs, teaching assis
tantships and internships; and construct
ing or renovating university buildings. 
They may also accept gifts-in-kind, such 
as art objectS, equipment for university 
use, securities, real estate and trus!S.'2 

Foundalions are usual ly created un-

der state law and are chartered as chari
table. educational , not-for-profit corpo
rations. It is because of this status as a 
separate "corporation" that foundation 
officials claim !hey are not subject to 
open meetings and open records laws. 
But some courts and attorneys general 
have found that despite a foundation 's 
creati on as a corporation, certain factors 
when added together make the founda
tion a public body subject to state open 
meetings and records laws. These fac
tors have included whether the founda
tion receives support from a Stale uni
versity through the use of personnel, 
equipment or facili ties; whether a ma
jority of the foundation board is com
prised of membership of the university 
board; whether the foundation receives 
and spends public funds; whether the 
foundation performs governmental fuoc
tionsorfunctions that are the university's 
responsibility by law; and whether the 
foundation is fonned by legislative man
date or by resolution of a public body 
such as the university board of trustees. 

Some Courts Open Records 
For example, regarding Nicholls State 

University in Louisiana. the state su
preme court ruled that records of the 
NichoUs College Foundation showing 
how it spent studem fees must be dis
closed because the fees were "public 
funds" under the state's Public Records 
Act.) The coun decl ined to dec ide 
whether the foundation was a publ ic 
body without more information on its 
duties and flUlcnons. although the court 
did say that the evidence leaned in favor 
of "public body" status. The coun noted 
that the foundation was located on Slate 
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