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ROUNDUP 

The Tide Turns on Campus Crime 
The battle for information about cam pus 
crime by the college student news media 
has been a frequent topic in past issues 
of tbeReport. The three to five college 
journalists that call us each week be
cause they are being denied access to 
campus incident reports and police logs 
have made it disturbingly cl ear how 
widespread the effort to c over up cam
pus crime is and how few schools are 
acting to remedy the problem. 

From California to New York. college 
editors have described to the Student 
Press Law Center incidents of rape on 
campus they hear second hand and 
rumors of assaults committed by star 
alhletes who never get punished. But 
wi!houtaccess to campus poUce reports. 
their efforts to effectivel y report on these 
crimes is frustrated. 

The extent and the seriousness of !he 
problem prompted the SPLC to begin a 
new effort to help you tell your colleges 
and universities that the cover up of 
c ampus crime must stop. 

Our Access to Campus Crime Re
ports Project can help the college news 
media and other s concemed about vio
lent crime on college campuses fight for 
campus police and security reports that 
are concealed by school officials. 

The project, which began operation 
on October 15, was announced at a press 
confe.renceat the Society of Professional 
Journalists National Convention. The 
project is sponsored in part by the Soci-

The Report Staff 
Jim StaUard received his masters de
gree in December 1990 from the Uni
versity of Missouri School of Journal
ism and has an undergraduate de
greefromStanford University. He plans 
to find a job writing and editing at a 
magazin e until he accepts a position in 
two years as The New Yorker's senior 
editor. Maybe three years. 
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elY of Professional Journalists LegaJ 
Defense Fund with other financial sup
port coming from the Associated Colle

gial.e Press and CoUege Media Advisers 
Inc. 

The project includes: 
1) an "800" number hot line, (800) 

488-5242, for college editors, reporters 
and others seeking access to campus 
police and security reportS La get free 
le gal advice, practical suggestions and 
referral s to local attomeys who can help 
them pursue their requests: 

2) a 24-page booklet caHed Access (0 
Campus Crime Reports, a step-by-step 
guide to using open records laws and 
public pressure to open up campus po
lice and security reports; and 

3) a resource bank of court decisions, 
legal documents and other materials for 
attorneys pursuing cases for ac cess to 
campus police reports around the na
tion. 

Our goal is to give you the resources 
you need 10 help make your campus a 

safer place. 
Those other than the student press and 

the victims of campus crime are begin
ni ng to take notice of the problem . 

People ma gazine recently published a 
cover story on campus rape. U SA Today 
published a week -long series on campus 
crime as part of its ongoing coverage of 
the topic. 

And as our cover story in this issue 
reports, Congress has now legally re-

Marni Jae Taradash is a July 1990 
graduate of the University of Califomia 
at Santa Cruz with a degree in U.S. 
history. Fol lowing a cross-country road 
trip this spring, she plans to get her 
masters in journa lism . She intends to 
write for a national news magazine and 
have a view of the ocean from her bed
room. 

quired colleges and universities to pr0.
vide statistics about crime on campus. 
The law is an important first step in 
requiring schools to place more impor
tance on student safety than on the 
institution's image. But problems cre
ated by the federal law commonly re
ferred to as the Buckley Amendment. 
which is being used by schools in their 
coverup effort, remain. 

The bat1.les for campus crime infor
mation are far from over . But it appears 
that the student news media may now 
have the winning momentum on its side. 

*.* 

High School Student Journalist 
Can Win Trip to Boston 

The Secondary Education Division of 
the Association for Education in Jour
nalism and Mass Communication has 
announced a First Amendment editorial 
and column writing competition for high 
school journalists. The national winner 
in the competition and his or her adviser 
will receive an expense-paid trip to 
Boston for the organization's national 
convention in August 1991. 

For further infonnation and an entty 
form, contact Professor James Tidwell, 
Department of J oumaUsm. Eastern illi
nois University. Charleston, IL 61920. 
The deadline for entries is March I, 
1991._ 

Peter Schlossman is a second-year 
student at the National Law Center of 
George Washington University. Before 
law school, he worked as a reporter and 
researcher for Washington, D.C., area 
news organizations. He grew up in New
ton, Mass., and earned his undergradu
ate degree from Wesleyan College in 
Middletown, Conn. 
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Crime Statistics Bill Passes Congress 
Parents ' Private Tragedy Finally Leads to Public Victory 

W ASIDNGTON. D.C. - More than 
four years afler their daughter was 
murdered on a college campus, Howard 
and Connie Clery's personal tragedy 
may prevent the occurence of others . 

With help from mem bers of Congress, 
the Clerys led a national campaign for a 
law requiring colleges to publicly repon 
crime Slatistics. The " Student Right-to
Know and Campus Security Act of 
1990," which also requires colleges to 
report graduation rates for all students 
and for athletes, passed the House and 
Senate in late October and was signed 
into law by President Bush on Nov. 8.  

In a public statement, the Clerys said: 
"We and other victims of campus crime 
are delighted that students now will know 
the extent of crime and danger on their 
campus. Prospective students now can 
make informed choices regarding safe 
campuses." 

Under the law, colleges and universi
ties will have to make crime statistics 
available to prospective students and 
employees on request. Schools that do 
not comply would lose federal funding. 
The educational institutions will have to 
begin collecting the statistics on Sept. 1 ,  
1991. and providing them i n  1992. 

The law also allows colleges and 
universities to disclose lhe results of 
campus disciplinary hearings against 
students accused of crimes to the vic
tims of those crimes. 

According to the bill, only 352 of the 
8,000 colleges and universiLies receiv
ing federal aid now voluntarily provide 

the FBI with crime statistics for their 
campus. Other schools allow access to 
statistic reports, but there is no consis
tency in how the crimes are classified. 

Lawmakers said rising tuition costs 
and federal aid to schools and studen ts 
created legitimate government inlCresLS. 
Supporters of the measure have labeled 
it a "consumer guide" to educational 
institutions. 

The American Counei l on Education, 
the principal umbrella group for accrcd· 
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ited colleges and uni versi ties. supported 
lhe reporLing of athletes but was con
cerned that somc of the crime stalistics 
m ight be misleading because of the dif
ficulty of defining a campus. 

The Clery's began the movement for 
such a bill soon after their daughter's 
death in  April 1986. They founded Se
curity on Campus Inc. ,a  nonprofit clear
inghouse for information and advice, 
and contacted others who had suffered 
from crime on campus. 

Beginning WiU1 Pennsylvania in May 
1988, they successfully lobbied 1 1  state 
legislatures to requ ire colleges and uni
versities to release crime statistics . In 
the fall of 1989, they persuaded Rep. 
William F. Goodling, R - Pa. ,  to intro
duce campus crime-rcporting bil ls  in the 
House and Sen. Arlen Speclcr, R - Pa., 
to do so in the Senate. 

aWe cannot rest with the 

passage of this legislation. 

The college papers must 

serve as watchdogs. " 
Susan Lamontagne 

Aide to Sen. Arlen Specter 

Amended bills passed the House in June 
and the Senate in September, and a 
con ference committee was appointed to 
iron out di fferences belwccn lhe two 
versi ons. On OCl. 9, the commiuee 
approved what eventually became law. 

Despite the bill 's passage, the Clcrys 
and many others are not satisfied with 
the situation on colleges campuses. The 
l a  w docs not oblige schools to report the 
statistics to a national agency and does 
not include crimes eommi lled against 
studcnts off campus. 

In addition. it does not require col
leges to allow access to current police 
reports . As a resull.  many student and 
commercial newspapers sti ll wili be 
unable to learn the dCln ils of campus 
crimes. 

"This bill is not as strong as we would 
have liked," Specter aide S usan Lamon· 
tagne said in November at the national 
convention of the Associated Collegiate 
Press and College Media Advisers in 
Washington, D.C. "We cannot rest with 
the passage of this legislation. The col
lege papers must serve as watchdogs." 

TIle ballie for access to crime reports 
conLinucs, most notably at Southwest 
Missouri State University. where The 
Standard edi lor Traci Bauer sued for 
release of the campus crime incident 
reports. Studentreponers argue that state 
freedom of information laws require the 
reports to be open, but colJege adminis
trators contend they would lose federal 
aid for releasing the information. The 
schools point to the 1 974 Family Educa
tionaJ Rights and Privacy Act, known as 
the Buckley Amendment, which says 
schools can lose federal funding if they 
disclose student education records. 

Eleven states have passed laws reo 
quiring the release of campus crime 
statistics, and two other states - Massa
chusetts and New Jersey - appear close 
to doi ng so. Lynda Getchis, administra
tive assistant for Security on Campus, 
slressed the importance of these Slates 
pushing through the legislation even after 
the federal bill passed. 

"For the safety of the students, it is 
important to continue this when they 
[the legislatures] come back next ses
sion," she said. "The state bills will take 
effect sooner than the federal biU," 

Upon reaching their goal in Congress 
a fler four grueling years, the Clerys are 
taking time off to recooperate. Frank 
Carrington, who serves as Security on 
Campus' legal counsel will head the 
organization. But Security on Campus 
will keep battling for openness on col
lege campuses. 

"We're going to continue in the fight. 
and we hope you continue to clamp 
down on lhe abomination of the misuse 
of a l aw [me Buckley Am endment]," 
Howard Clery said at the convention .• 
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CAMPUS CRIME 

YOU TRYING TO DO? 
REPORT THE FACTS? 

NEVER! 

Cartoon by Maffuw 
Decker. RtprittlW wiih 
ptTmisswn of I fu 
SouthweSf M IssolITi 
Stale UnivusiIy 
Standard. 

Missouri Editor Wins Award 
MISSOURI - A student journalist's 
efforts in leading the fight for access to 
campus crime reports has earned her the 
1990 Scholastic Press Freedom Award. 

Traci Bauer, a senior at Southwest 
Missouri State University and editor of 
The Standard. distinguished herself by 
taking legal action against the Spring
field school when it refused to give her 
access to crime reports held by the 
campus security office. 

The award, sponsored by !he Student 
Press Law Center and the National 
ScholasticPress Association! Associated 
Collegiate Press, is given each year to 
the high school or college stu dent or 
student news medium that has demon
strated outslanding support for the free 
press rights of students. 

Bauer flIed 8 lawsuit against school 
officials in January 1990, maintaining 
she cannot provide the readers of her 
newspaper the information they need 

when crime reports are kept secret. The 
university claims a federal law com
monly referred to as the Buckley Amend
ment allowed them to cover up reports 
at crime on campus. The case, the flfSt 
of its kind in the nation, is currently 
pending in federaJ court in Springfield. 

Bauer has received a pledge of$5,OOO 
from the Society of Professional Jour
nalists Legal Defense Fund to support 
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her lawsuit and a statement of support 
from the Ozark Press Association. 

Douglas Greene, Bauer's attorney , 

saidtbejudgehad setaNov. 30 deadline 
for fiJing a proposed findings of facts 
and oonclusions of law for dechuatory 
judgment Greene said the judge had 
indicated he would act quickly once 
everything was in. 

"Surprisingly, when you get down 
into it there isn 'ta whole lot of disagree
ment on what the facts are," Greene said. 
He expects a decision in the case by 
January .. 

The judge will also rule on the motion 
for a gag order filed by the un iversity to 
prevent the Siandard from publishing 
crime infonnation it already possesses. 
Bauer said the Standard currently has 
about 100 oopies of the official security 
reports that were obtained from confi
dential sources. 

"School officials have attempted to 
suggest that Traci is the problem with 
her demand for security records," said 
Mark: Goodman, executive director of 
the Student Press Law Center. "The 
reality is that Traci and all SMSU stu
dents are the v ictims of the school's 
shon-sighted policy. Traci is a hero to 
journalists around the nation because 
she was willing to stand up to her school 
on Ihis important issuc.". 

California Campus 
Crime BiU Effective 
Jan. 1, 1991 
CALIFORNIA - Gov. George 
Deukmejian signed a campus crime bill 
in September that may give students 
access to mciden t reports. 

Assembly bilt 3918 requires officials 
of the University ofCalifamia. the Cali
fornia State University, the California 
Community Colleges, private postsecon
dary educational and vocational institu
tions and certain independent colleges 
and universities throughout the state to 
compile records of all occurrences re
ported to police or campus authorities 
and all arrests that happen on campus 
and make them available to students, 

faculty. employees and applicants. 
Officials at each campus are also 

required 1.0 prepare, post and copy for 
distribution a campus safety plan which 
sets forth locations of security person
nel, plans and actions to increase cam
pus security and established safeguards. 

The bill does not defme "records of all 
occurrences," suggesting that campus 
police or security incident reports could 
be covered. Students fighting for ac
cess to campus crime incident reports 
have been frustrated by school officials 
who claim the federal Family Educa
tional Rights and Privacy Act, com
monly referred to as the Buckley Amend
ment, prohibits their release. 

Sponsored by Assemblyman Patrick 
Nolan, R - Glendale, the bill will not 
apply to community colleges until the 
legislature makes funds availabIi' for 
these pUq>Oscs. A spokesperson for 
Nolan said funds are required for the 
community colleges because most do 
not have systems to compile and distrilr 
ute campus safety information. The 
budget fOT the community colleges has 
not been decided. 

The provisions of this bill also will not 
apply to the University of California 
Board of Regents nor Hastings College 
of thc Law Board of Directors until these 
bodies adopt a resolution to make the 
provisions of the biU applicable. It is not 
known at this time whether resolutions 
will be passed by those boards. 
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cOfIJiJUUli from pagl 5 
A spokesperson at the governor's 

office said the August 1990 University 
of Florida Gainesville murders influ
enced the passing of this bill. 

Deukme jian previously vetoed a simi· 
lar bill which required the same institu
tions to annually report specified crime 
statistics to the Depanment of Justice. 
Deukmejian said that this bill did not 
pass because it was too costly for Cali
fornia taxpayers and was "nOt an effec
tive mean s by which to achieve [the goal 
of campus safety] ," a letter to members 
of the California senate said._ 

Security Bill Aims 

to Prevent Sexual 
Assaults on Campus 

NEW YORK - The high incidence of 
date rape on college campuses spawned 
strong suppon for the passage of a two
part campus security bill focu sing on 
prevention of sexual assault at schools 
in New York state. 

The bill was introduced in the state 
senate by Kenneth LaValle. R - Ceo
lereach, and signed in July by Gov. 
Mari o Cuomo. 

The first part, which went into effect 
Sept. I ,  1990, intends to reduce the inci
denc e of sexual assault by educating 
students. Each school is required to 
provide infonnation to incoming s tu 
dents on laws and penalties for sex of
fenses, support services for victims of 
sexual assault and the nature and circum
stances relating to sex offenses on col
lege campuses. Colleges m ust annually 
file a report with the Commissioner of 
Education stating its compliance with 
these requirements. 

The second � effectiveJan. l ,  1 99 1 .  
requires the president o f  each public 
school to appoint an advisory commit
tee on campus security. Comprised of 
faculty. students and administrators. this 
group will review current campus secu
rity policies and make recommenda
tions for their improvement 

The committee shall report at least 
once each academic year. to the college 
president or chief administrative offi
cer. These reports will be available to 
the college commun ity upon request. 
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CAMPUS CRI M E  

ISU Newspaper Denied Access 
Crime Reports, President Are Behind Closed Doors 

IN DIANA - Indiana S tate 
University's  student newspaper, The 
Stalesnwn, was denied access to both 
campus crime reports and ISU President 
Richard Landini this fall. 

The Slate snwn ' S efforts to gain access 
to the Terre Haute university's safety 
and security reports were thwarted dur
ing their investigation of an alleged 
sexual assau lt between an JSU football 

player and a visiting high school sw
dent. 

The university Office of Alumni and 
Public Affairs said that because the 
security repon identifies the ISU stu
dent, it is an educational record and must 
therefore remain confidential under the 
Buckley Amendment 

The alleged incident took place on 
campus in mid·June and was immedi-
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ately investigated by university police. 
It was during this time that The Statesman 

heard about the incident through the 
grapevine and started its own investiga
tion. 

Chris Lester, director of Safety and 
Security, acknowledged to The States
man Lha.t an incident had taken placc but 
would not comment on the si tuation . 

John NewLOn, the assistant vice presi
dent of Alumni and Public Affairs, was 
quoted in The Statesman as saying the 
alleged victim "came from the wrong 
side of the tracks and may have made up 
the whole thing." 

The girl who made the complain t was 
participating in Upward Bound, a sum
mer program in which high sc hool stu
dents daily attend university classes for 
six weeks while living in on-campus 
dorm! toties. 

While a local television station re
porter was able to obtain a security re
port about the a l leged incident, The 

Statesman was merely given a police 
blotter. Aecording to Statesman edi tor 
in chief Derrill Swick, "the blotter we 
saw had nothing to do with the inci
dent." S wick and The Statesman staff 

CAM PUS CRI ME 

areconcemed the university could cover 
other things up as well. 

The Statesman also aucmpted to in
terview the teen-age girl involved with 
the incident, but neither she nor her 
friends would talk about it. Upward 
BOWld counselors were also si lent The 
Statesman quoted an anonymous coun
selor as saying, "I was told that if t said 
anything about the incident that I would 
be fired." 

The county prosecuting altomey said 
that not enough evidence had been pro
duced to warrantan y legal action againsl 
the ISU football player, and neither the 
univers ity nor eity prosecutor are con
ducting active investigations at this time. 
Swick said the fOOlball player is sti l l  
playing football. 

In addiLion to being denied access to 
security police departmcnt reports , The 
Statesman has also been denied access 
to President Landini .  In Septembcr 
Landini said hc would no longer grant 
interviews to The Statesman because in 
his opinion the paper is a "poor reflec
tion of the thought and the culture and 
the quality of the institution. to 

Landni told the Indianapolis Star that 

" h e  does not believe (that The 

Statesman's] editors ' and mentors ' in
tentions are ' forthright, honorable and 
above the board.' .. The quote was picked 
up by other Indiana newspapers. 

Elizabeth Calman , director of student 
publications, said it was not a fair com
ment because Landini has never had 
direct contact with her or Swick. Cal
man is nOl sure how Landini knows 
"what our intentions are. I feel that The 
Statesman makes an honest effort. With 
only 57 joumalism majors [in the uni
versity] . it's a monumental task LO put
OUl a daily paper." 

Calman admits grammatical errors in 
Statesman issues and points out that 
typos can be found in any newspaper. 
S wick feels The Statesman is being 
harassed in response to published ar
ticles about the alleged sexual assault "I 
have the impression that the administra
tion believes we're muckraking," said 
Swick. 

Calman says President Landini made 
his poinl and is now stepping back to see 
what The S talesman will do. The student 
newspaper has since approached Landini 
for quotes. and he has complied .• 

Survey Shows Many Schools Lack Records Policy 
MISSOURI-S tudcntnewspapcrs may 
be gaining access to campus crime re
ports. but few publications have access 
to all records, according to a survey con
ducted by a journalism professor. 

Dr. Tom Dickson of Southwest Mis
souri State University sent a 26-qucs
Lion survey to approximately 600 mem
bers of College Media Advisers in mid
February 1990. Upon analyzing the 
responses of the 2 1 4  who camp Ictcd and 
returned the ques tionnaire, Dickson 
found some surprises. 

Contrary to what he expected. most 
institutions did not have a stated policy 
conceming access to security records. 
However, those pol icies that did ex ist  
tended to restrict access to the records. 

The survey also revealed that the larger 
the institution, the more likely it was to 
have an official statc policy concerning 
aca.ss to securi ty records. Larger schools 
were also more likely to provide crime 
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information to both t11C local police and 
!.he campus newspaper. A possible ex
planation for this is that securi ty forces 
at four-year institulions have dealt with 
more offenses and are more used to 
working with thc media. 

Dickson also found that i nstilutions 
with a security force that had arrest 
power were morc likely LO provide ac
cess t11an those institutions where secu
ri ty personnel could not make arrests. 

Interest in security records seems more 
prevalcntat public schoo ls.  Newspapers 
at lhese institu tions were much more 
l ikely to have sou ght these records, and 
public schools wcre somewhat more 
l ikel y to providc acccss to thc records. 
As might be expec ted, publ ic institu
tions werc more l ikely than pri vate ones 
to cite the federal Family Ed ucations 
Right and Privacy Act, ofLcn referred to 
as the Buckley Amendment, when de.
nying access to securilY records. 

The BUCkley Amendment, passed in 
1 974. provides that no federal funding 
wiu be made available to those institu
tions that reveal student records to any
one other than the srudents themselves 
and their parents. No court has ever 
applied the law LO campus police or 
security records. 

Dickson said he was a bit surprised to 
find that public institutions were no mOTe 
likely than private ones to provide ac
cess to security records or even to have 
a staled policy concerning access. 

Many srodent newspapers may be 
unaware of their rights because the 
Buckley Amendment's wording lends 
itself to con fusion. Dickson said. 

"} ' m surprised the federal government 
hasn ' l  tried to clear it up, or that the 
Departmcn t of Education hasn ' t  made it  
clear to the schools whether they will 
lose fcde.ral funding [for allowing ac
cess]." Dickson said .• 
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CAMPUS CRI ME 

Student Paper Wins Fight for Access 
Eleventh .. Hour Settlement Opens Crime Reports at Oakland U. 
MICmGAN - Boistered by support 

from the local commercial press, the 
Oakland University student paper won a 
settlement forcing the school to allow 
access to campus crime records. 

The Oakland Post had filed a lawsu it 
against the university in July alleging 
that the school ' s  safety department had 
refused to turn over a rape report in 
violation of the Michigan Freedom of 
Information Act. 

Public Safety Department Director 
Dick Leonard had said he could not 
release the report under the Buckley 
Amendment,a 1974 law that says schools 
can lose federal funding if they disclose 
student records. But on the night before 
both sides were to appear in a hearing, 
Oakland University conceded there was 
an exception under the Buckley Act in 
the case of police reports. 

The lawsuit was fLied by Jane Briggs
Bunting, an auomey and faculty adviser 
to the student weekly. The Oakland 
campus police, she argued, were depu
tized and had an affl.lTl1ative, fiduciary 
duty 1.0 pursue crimes. The Post's posi
tion was thal Michigan 's strong free
dom of infonnation law mandated dis
closure of the records. 

The conflict was resolved afLer John 
DeCarlo, the school's  general counsel 
and vice president for governmental 
affairs, contacted Briggs-Bunting and 
Post Editor Margaret O' Brien and sug
gested they try to come to an agreement 
out of court 

"It's amazing what a court date can do 
to speed things up," O 'Brien said, 
"Around here, if you're not loud and 
squeaky you're not going to get anyoil." 

Under the agreement, the University 
will make campus crime information 
available through four outlcts: the crime 
reports themselves; news releases; dis
cussions between public safety officials 
and reporters; and reports released in 
response to freedom of information 
requesLS. 
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Briggs-Bunting said support from 
larger newspapers in the area helped the 
Post immeasurably. In addition to giv
ing publicity to the Post 's cause, the 
Oakland Press of Pontiac and othcr local 
papers made formal requests for the rape 
report as weU. 

"A lot of the local media gOl on the 
bandwagon," Briggs-Bunting said, "It 
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wasn 'tjust the little student nespaper; it 
was the big guys, too. It changes the 
whole dynamics." 

O'Brien and Briggs-Bunting said the 
Post now gets all crime reports except 
those relating to an ongoing investiga· 
tion. For a few weeks after the settle
ment the situation was actually worse, 
due to a misunderstanding between the 
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campus police and the school's counsel. 
ButO'Brien said everytlting was cleared 
up and DOW "we actually get the reports 
in pretty decent shape," 

O'Brien has lingering suspicions that 
the crime reports made available to the 
public are not all-inclusive. She said 
past editors of the Post heard about 
crimes that were not listed on the official 
report, which led her to suspect the 
campus police were keeping two setS. 

"We've been trying to track it," she 
said. 'We haven't been able to prove 
anything yet" 

ThePoslis trying toko!epcrimeaware
ness high. Every issue now contains a 
crimewat.ch column that lists all inci
dents occurring during the previous 

CAMPUS CRIME 

"It's amazing what a 

court date can do to 

speed things up. 

Around here, if 

you're not loud and 

squeaky, you're not 

going to get any oil." 

Margaret O'Brien 
Oakland Post Editor 

week. The Post also offers a $10 reward 
for the "crime lip of the week," 

Although the Post won its battle for 
access, Briggs-Bunting said it is con· 
ceivable the school could reverse its 
decision in the future. Similar cases mod 
by newspapers against Southwest Mis
souriStale University, Southern Arkan
sas University and Murray State Uni
versity in Kentucky might have unfa
vorable outcomes that. while noc.legally 
binding, could influence the Oakland 
administrators. 

"What I've discussed with our legal 
counsel is. 'Why don't we wait and let 
the other states litigate this?" she said. 
"If O.U. changes its position, I'll be 
back in court:" 

STATE CRIME STATISTICS LAWS 
At press time, 11 states (shaded) had passed laws requiring educational institutions 

to reportcrime statistics: Connecticut, Delaware, Florida, Louisiana, Pennsylvania, 

Tennessee, Virginia, Washington, Wisconsin, and most recently, California and 

New York. 
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CENSO RS H I P  

D.U. Journalists Find School has the Last Laugh 
90-Year-Old Newspaper Sh ut Down After Publishing "Sexist" Jokes 

COLORADO - The University of 
Denver ' s  90-year-old s tudent 
newspaper, Tk Clarion, was indefi
nitely shut down in June in response 10 
back-page sexist jokes. 

Some jokes included: "How many 
men does it  take to screw in a light bulb? 
None. That's a woman's job." 
"You 've come a long way baby. (Now 

go back where you belong.)" 
"They 've found something to do the 

work of five men. Thirty women." 
The Clarion's back page had become 

an area for satire and jokes in recent 
issues. 

The Student Media Board, a comm it

tee devoid of communications majors, 
ftred The Clarion's editor and 13 staff 
members and apologized to Lhe univer
sity for the remarks. 

Chairman of we board Michael 
Moberg said the decision had "nolhing 
to do with censorship." 

Ricardo Chavira, however, feels "the 
net effect is censorship," and the board 
was Wlfair 10 The Clarion staff. Chavira, 
The Clarion's former editor in chief 
who was responsible for publ ish ing lhe 
jokes. defended them as salire. 

Closing the paper was unwarranted, 
Chavira says. He doubts the media board 
knows what goes into the making of a 
paper or what effect its absence w ill 
have on the Denver campus. 
"They' re shutting down the on l y  ncws
paper that gives students the opportu
nity to voice opinions," Chavira said. 

While shutting down the poper was a 
response to cri ticism of lhe jokes, 
Moberg, a finance major, later claimed 
Lilal "mainly the financ ial problem was 
the basis for Lhe decision to SLOp pubJ ish
ing." 

Moberg said The Clarion had accu
mulated $100,000 in debts over the last 
three years because it had not received 
enough rcvenue from advCftisemenlS. 
In addition, about $30,000 was nceded 
to replace the typesetting equipment. 

The newspaper's sudden dealh did 
not elicit concern among D.U. faculty. 
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Michael Wir1h. head of the Comm u
nications Department did not protcst the 
decisiOn to close the paper. He said it 
was not a free press issue because the 
jokes were a "case of total irresponsi bi!
ity . . .  it would get a government official 
flied. .. 

Mike Smith. university-appoin ted 
adviser to the media board, supported 
the closing. 

Vice Chancellor Joe Sanders also 
supported the decision. He said students 
had been feeling The Clarion was focus
ing 100 much on world news , saLire and 
parodies and not enough attention to 
campus events. 

"Every reaction I encountered on 
campus from males and females," Sand
ers said. "was thal they do not want !.heir 
newspaper carrying this kind or humor, 

period. .. 
When the doors of the private uni vcr

sity opened this fall , The Clarion 's fu
ture was still unresolved. A spokesman 
for the media board said they have been 
trying to set a new direction for the 
publication. 

The board has since declared The C lar
ibn a "traditional student newspaper," 
covering campus events , student gov
ernment and the Denver University 
community. 

The board expects to have it running 
by January .• 

CE NSORS H I P  

Study Shows Censorship Has Become 

More Common Following Hazelwood 
Censorship in high schools seems to 

be on the rise since the Supreme Coun 
handed down its decision in Hazelwood 
v. Kuhlmeier Ihrcc years ago, says Jim 
Palten , a Uni versity of Arizona joumal
ism professor. 

A national survey Pauen conducted in 
1989 of 350 high school journalism 
advisers showed that both students and 
teachers arc beginning to accept the 
standards imposed on them by Haul
wood. 

The survey, reported in the Septem
ber/October issue of Columbia Jo UFnal
ism Review, found UJal nearly 23 percent 
oflhe teachers say lheir students are less 
likely to repon on conlToversial matters 
than before the decision . More than 17 
percent say their students are less l ikely 
to write editorials critical of school poli
c ies. And 12 percent of the teachers 
reported prior review where none had 
existed since Hazelwood. 

Hazelwood, handed down by the 
Supreme Court in 1988, upheld lhe right 
of public school administrators to cen
sor student expression when it is pan of 
lhc school's curriculu m and the decision 
to ccnsor is "reasonably reJated to legiti
matc pedagog ical concerns." 

Mark Goodman, executive director of 
the Student Press Law Center, told Pat
ten that high school journalism has 
reached a critical stage, "poised to go 
one direction or the other - that is, back 
to the point that I think it was 15 to 20 
years ago. when censorship was really 
not only common but just the nonnally 
expected way of life for producing a 
high school publication :' 

Although almost 80 percent of those 
polled described their administrators as 
supportive of student press rights and a 
similar percentage agreed that "nothing 
much has changed," as a result of the 

Hazelwood decision, Patten pointed aut 
that this statistic is only mildly comfort
ing. Censorship of high school papers 
was rampant even before the decision, 
he said. 

The survey also revealed that more 
than 4 1  percent of the teachers think. 
their students are becoming more ac
cepting of Hazelwood's standards with 
the passage of time. More than 42 per
cent believe Hazelwood will lead to an 
increase in underground high school 
papers, and about half agreed that the 
professional press does not understand 
Hazelwood .• 

West Virginia Paper Battles Athletic Department 
Free Football Edition Seen as Competing with $3 Programs 

WEST VIRGINIA - The West Vir
ginia University Daily Athenaeum 
.scurned with the school 's athletic de
partment over the dislribulion of its 
Saturday Extra at home football games 
this fall. 

The Extra conlains team rosters and 
related infonnation and is handed oul 
near stadium entrances and parking lots 
free to spectators at the WvlJ stadium , 
Mountaineer Fiel d .  The Daily 
Athenaeum's general manager said the 

athletic department perceived the free 
Extra as direct competition with the 
ath letic departmen t 's  high gloss 
program, Mountaineer Illustrated. 
While the athletic department's program 
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conl.t1.ins ba�ical ly thc same infonnation 
as the Saturday Extra, it costs three 
dollars. 

In banning Saturday Extras from dis
Lri bulion sites in parking lots and around 
the stadium in September, the athletic 
deparunenl said the papers cluttered the 
sr.adium and posed a safety hazard. 

Athenaeum managing editor Dawn 
Miller said the athletic department was 
mnking excuses to get rid of the Satur
day Extra. "The fact is." Miller said, 
"that lhe Saturday Extras are interfering 
with the sales of Mountaineer ll/us
lra/ed. " 

The student newspaper staff held firm 
in the belief tha t they had a right to 

.. 
distribute Saturday Extras at the sta· 
dium and that lhe education of journal
ism students on the staff of the Athl!
naeum should not be compromised for 
the athleuc department's  profits. 

Two local newspapers wrote articles 
backing The Daily Athenatum and a 
state legislator sent a letter to WVU 
President Neil Bucklew expressing his 
suppon for the student newspaper. 

The school backed down in Septem
ber fo l l owing a meeting between 
Athenaeum general manager Alan Wa
ters and athletic deparunent officials. 

The agreement assigned distribution 
locations for the Saturday Ex/ra inside 

contimud Oft page 12 
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the sladium at student and faculty en
tnmces and in front of the stadium along 
wallcways. The AtheTUU!UIn agreed it 
would no longer have distributors roam
ing the parking lots around Mountaineer 
Field as they have since 1983. Distribu
tion sites off the stadium grounds re
main unchanged. 

Mi ller said this was an important vic
tory for the Daily Atheneum because 
education defeated profits. 

She conftrmed that there have been no 

further complaints since the new distri
bution plan went into effec� 

Princi pal Steers 
Paper Away from 

" Politics" 
INDIANA - Principal Gary Kiger of 
Seeger Memorial High School in WesL 
Lebanon censored articles in the student 
newspaper about an upcoming school 
board election because he did not "want 
to get into politics." 

P a/riot Pride staff writers covered an 
open forum for school board candidates 

last April. While two challengers were 
present, two incumbents were absent. 
The students wrote articles about the 
candidates in attendance. 

Principal Kiger made his decision to 

eliminate the stories after they had been 
published in the student newspaper. 
Before that edition of Patn'ot Pride was 
distributed, a new version of the paper 
was published without the articles. He 
said his decision was a political issue not 
a censorsh ip issue. In his opi nion the 
articles were unfair to the incumbents by 
appearing to promote the challengers. 

Patriot Pride adviser Rod Andrews 
felt the paper was covering the event, 

not endorsing any candidate. 
"I assigned the studenrs to go to the 

open forum," Andrews said, "and they 
felt cheated that the articles waen 't 

published. I didn ' t agree with the princi
pal, bUL I didn't argue with him." 

Patno/Pride's  studenteditorobtained 
an uncensored issue and circulated cop
ies Lhroughoul the community. 

Andrews said Kiger has not censored 
anything else before or since .• 
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CENSORSH IP  

Papers Destroyed for Political Ad 
LOUISIANA - A student paper in  
New Orleans was collected and thrown 
away by universiry officials in October 
for including a political advertisemenL 

The Rev. Thomas Chambers, presi
dent of Our Lady of Holy Cross Uni
versity, ordered the disposal of 1 .000 
copies of the Hurn'cane Walch after 
learning they contained an advertise
ment for unsuccessful Senate candi
date David Duke. Chambers said the 
school and the Archdiocese of New 
Orleans both have a policy proh ibi ting 
political ads. 

Charlene Green, editor of the ' {urri
cane Walch, said no one on her staff 
was told of the po licy until after the 
papers were confiscated. She thought 
political ads were acceptable because 
the Hurricane Walch had run several 
the year before for New Orleans may
oral candidate Donald Minl2. The 
newspaper's advertising representative 
offered ads lOaLl the poli ticians in the 
area, but only Duke agreed to buy one. 

Chambers told the Hurricane Watch 
the Archdiocese had issued the policy 
to al l pastors and administrators in late 
AuguSL During a meeting with the 
newspaper staff soon after the papers 
were confiscated, Chambers said his 
failure to infoon them of the policy 
was an "oversighl ., 

Holy Cross srudent affairs director 
Steven Bays told the New Orleans 
Times-Picayune that although the 
Hurricane Watch is not sponsored by 
the archdiocese, the school "endorses 
and follows the archdiocese and the 
Catholic tradition.'"' 

Grecn said she wi n not contest the 
regu !ation because she is unsure of the 
standing of the HurriCaJle Watch in re
lution to the schooL 

"Right now, I 'm  kind of leery about 
anything that goes in because of what 

happened ," he said. "We don ' t lcnow 
what todo anymore. Maybe he [Cham
bers] is the editor-in-chief of the 
paper.''' 

Winter IWO-9 1 



CENSORSH IP 

Cal Poly Adviser Regains His Position 
Dean Apologizes for "Inappropriate " Action Against Professor 

CALIFORNIA - The adviser of a 
university newspaper in Pomona who 
was fired after writing a critical editorial 
has been offered his job back along with 
an apology. 

Dr. David Henley, a t.enuredassociate 
professor at California State Polytech
nic University, received a letter from 
Dean James H. Williams in which Wil· 
liams admitted his action in removing 
Henley was "inappropriate and one I 
must correcL" 

Henley had been relieved of his job as 
adviser a few weeks after his editorial in 
a May issue ofthe Po/y Posr accused the 
administration of censorship efforts. 
HenJey angrily responded by filing a 
grievance against the school in which he 
sought reinstatement and a "full public 
apology." 

Henley declined the offer fort he 1990-
91  academic year because the university 
had already selected someone to take his 
place. But he plans to resume his advi
sory position in September 199 1 .  Dur
ing the controversy he has retained his 
faculty position in !.he deparunent of 
communications. 

In the letter. Williams said he had 
spent several weeks talking LO faculty, 
students and others about Henley 's teach
ing and concluded he made a mistake. 
Williams claimed that the dismissal was 
"in no way meant to reflect negatively" 
on Henley. 

"I very much regret that my action has 
been misinterpreted and subject LO pub
lic and private speculation reflecting 
poorly on both of us," he added. 

Henley said his loss of posi tion was 
retaliation for the Poly Post's aggres
sive and sometimes critical coverage of 
students, faculty, sta ff and administra
tors. 

"It was a classic, textbook case of 
killing the messenger," he said. "I['s 
been going on ever since lhey had a 
student press." 

In July, Henley wrote to Williams 
asking him to give the reasons for his 
dismissal. In his reply, Williams cited 
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"wnnoil that plagued the paper" during 
the 1989-90 academic year and added 
that Henley's May editorial "did not 
convey the lcind of leadership that I 
expect from a meilia faewly member 
who has many students under his tute!
ege." 

"I would fight tooth and nmI LO allow 
Dr. HenJey LOpublish whatever he likes," 
Williams told Editor and Publisher 
magazine. "But the Poly Post is a leam
ing opportunity and I had concerns on 
how the students were being taught." 

Henley called Williams's reasons for 
his dism issal "specious and beneath 
contempt." Henley and Poly Post staf
fers contend that the only "turmoil " was 
that caused by solid, investigative jour
nalism. Lynda Lernly, the Poly Post's 
1989-90 editor in chief, said the paper 
became aggressive only recently, bu t 
once it started raising troublesome is
sues the staff members found themselves 
under flIe. 

"People were getting mad atP oly Post 
reporters because we were doing stories 
about racism on campus, the actions of 
the campus police department and people 
who were being fired who shouldn ' t 
have been," she said. 

Scott Butki, the current editor, said 

administrators became angry !he previ. 
ous year when he wrote critical articles 
about the system 's chancellor and the 
unpopUlarity of the president. ButJei said 
Henley remained supportive through it  
all. 

"He was a good adviser," Butki said. 
"We'd ask him what he lhought of an 

article and he would usually say it was 
good. But he always said the ediLOr has 
!.he final decision . "  

In addit ion to holding a faculty posi
lion in the department of communica
tions, Henley also is owner and pub
I isher ofa daily paper in  Nevada and was 

lhe 1988 president of the Nevada Press 
Association. He also is a former reporter 
and Washi ngton-based columnist for the 
defunct Los Angeles Examiner. 

"He had an answer to every question, n 
Lcmly said. "He was JUSl a wealth of 
information , and he was very easy to 
work with." 

Henley said he was pleased that he gOl 
the reinstatement and apology but called 
lhe episode "distressing" nonetheless. 

"There will always be people who 
want to curtail the press," he said. 
"They ' ve always had fue, and they 're 
a l ways go i n g  to have a fire 
department. ". 
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CE NSORSHIP  

Christian School Doesn't  Forgive and Forget 
Wheaton College Disciplines Staff of Underground Newspaper for "Obscenity" 

ILLINOIS - The staff of an under
ground newspaper learned the hard way 
that religious schools do not look kindly 
on provocative articles. 

Wheaton College dismissed one stu
dent, suspended two others and placed 
five on probation in May for their in
volvement in an underground newspa
per that campus administrators consid
ered obscene. 

The disciplinary action was taken after 
consecutive issues of The lee Cream 

Socialist included a poem with strong 
sexual imagery and a short story that 
ended with a student defecating on an 
instructor' s  religious textbook. 

College administrators claimed the 
students had violated the Christian 
college 's "statemenLof responsibilities," 
a contract of behavior students must 
sign before enrolling. One form of be
havior forbidden by the contract is cir
culating "obscenity."  

Wheaton College, a Christian liberal 
arts college with 2,500 students outside 
Chicago, is home to the archives and a 
branch of the evangelistic offices of 
B i l l y  Graham, who did his graduate 
work there. 

"There are limits to what we will have 
on our campus," Wheaton College Presi
dent J. Richard Chase said at a press 
conference. "We believe there are bibli
cal standards. We believe in a civil soci
ety." 

Many students and faculty di sagreed, 
arguing that administrators had overre
acted. About 200 of the school's 2,500 
students protested against the action, 
and several faculty members publicly 
questioned the prudence oflimiting free 
expressions of creativity. 

Staff mem bers of The lee Cream So

cialist said the controversy was not 
simply a case of censorship, as many 
observers believed. The supposedly 
obscene poem was written by someone 
who was not on the newspaper, and the 
short story was contributed by someone 
who j ust joined. 

14  SPLC Report 

Longtime staff members felt most of 
the public mistakenly believed the The 

lee Cream Socialist was out to ridicule 
the ideals of the college. 

"A lot of flak we got was from people 
who were misinformed," said Irene 
Wong, the only senior to be disciplined. 
"People didn't bother to fi nd out what 
the paper was about." 

The four-page newspaper was printed 
at students' expense and distributed by 
hand on campus. The students printed 
700 copies of each edition and passed 
them out after chapel on Fridays, said 
staffmember Steve Smith.  Eight issues, 
mostly compilations of student essays 
and poems, had been published when 
Wheaton disciplined the students. 

The poem, written by David Vander
veen, appeared in the seventh issue of 
The lee Cream Socialist. Enti tled 
"Surfing, of Course," it used veiled 
sex ual imagery to describe surfing. 
According to students, it was widcly 
talked about on campus and eventually 
reached administrators, who reportedly 
told the staff to be more careful in the 
future. Then, in the next issue, the short 
story appeared and the fur went flying. 

Because of miscom munication, staff 

"A lot of flak we got was 
from people who were 
misinformed. " 

Irene Wong 
Ice Cream Socialist staff 

members never voted on whethcr thc 
short story should run. Gerilynn Baum
blat said she and other staff members 
were so concerned when they saw the 
piece that they threw away 300 copies of 
the newspaper. But adm inistrators saw 
the issue nonetheless and took action 
against the eight students. 

When Vanderveen heard the school 

was going to discipline him he called a 
press conference to protest suppression 
of his First Amendment rights. But some 
regular staffers resented Vanderveen's 
action as mere grandstanding. 

"He basically used the paper as kind 
of a soapbox," said staff member Irene 
Wong. "We were never really sure what 
Vanderveen' s  intentions were. We never 
really wanted to associate ourselves with 
what he was doing." 

Gerilynn Baumblat, another staffer, 
said Vanderveen had been in trouble 
with school admini strators before and 
that the poem was merely "the straw that 
broke the camel' s back." 

"David Vanderveen made it seem like 
he was being kicked out because of a 
poem," she said. "He didn 't seem too 
concerned about what would happen 
after calling the press in. He was being 
kind of dishonest himself about what he 
was doing." 

Although much of their anger was 
directed at Vanderveen, Baumblat and 
Wong still objected to the way school 
officials handled the situation. Both said 
they and other staffers felt the admini
stration took a paternalistic attitude 
toward them. 

"They never gave us straight answers 
about what was going to happen to us," 
Bau m blat said. ''They wanted us to bring 
a note from our parents showing they 
knew about what happened. I felt like, 
'We're not in second grade.''' 

Many asked why the students were 
punishcd even though they had printed a 
formal apology in The Record, the stu
dent newspaper, and in written state-
ments to the administration. 

Chase said that not disciplining the 
students would have sent the message: 
"Do whatever you want, [then] send an 
apology . "  

Baum blat said she felt Chase was in a 
difficult si tuation, but she objected to 
how he handled it. 

"He told us they wouldn 't discipline 
us just to make people happy," she said. 

-------
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CENSORSHIP 

Bitter Fallout at Hastings Law School 
Student Editors Claim They Were Harassed/or Critical Editorial 

CALIFORNIA - A b itter dispute 
between Hastings Law School adminis
trators and the student newspaper may 
finally have ended, but two former edi
tors are still being affected by the fall
out 

In August, officials at the San Fran
cisco school temporari ly locked the 
offices of the Hastings UJw News be
cause staff members had failed to turn in 
an audit of the newspaper's finances. 
The students responded by publishing 
an underground version of the paper that 
led to disciplinary proceedings from the 
school. 

The standoff ended when an anomey 
for the students intervened and negoti
ated an agreement whereby the doors 
would be unlocked if the students prom
ised to provide an audit by Sept 14. The 
audit, which was perfonnedpro bono by 
an independent finn. was turned in on 
time and is being reviewed by school 
officials. 

Hastings Law News staffers h ave 
maintained !.hat the request for an audit 
was merely a retaliatory action taken by 
the school after the News published an 
editorial in March 1990 calling for the 
dismissal of the school's general coun-
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sel. Angele KhachadoUT. The audit re
quest came one week after the editorial 
was published. 

The school claimed it was required by 
law to audit the newspaper because the 
paper uses the Hastings name and shares 
its tax -exempt status. Administrators said 
the audit request was a routine one made 
to all groups. 

The Law News refused to submit to an 
audit by a firm hired by the college, and 
thc college in tum refused to pay the cost 
incurred by an independent fmn. Even
tually, BOO Seidman agreed to do the 
audit for free. 

J ohn Andrews, who was on the 
Hastings Law News editorial board last 
year and is now editor in chief, said the 
submission of the audit seemed to re
solve the conflict between the school 
and the current staff. B ut he was certain 
the publication was targeted because it 
had angered someone in the administra
tion. Andrews pointed out that other 
student organizations were not audited 
until afterLawNewsstaffers comp1ained 
in mid-April about unfair treatmenL 

"Looking back now. it's preuy clear 
the newspaper was singled out for its 
actions," he said. t'Several of the organ i-

7.a.tions didn ' t  comply with [the audit 
request] and their leaders didn't have 
their record tainted." 

Those saying they feel the taint are 
fonner Hastings Law News editors who 
graduated in June and are still wailing 
for the school to provide their good 
characl.er certifications to the state bar. 
The students. James Ballantine and 
Christina Dalton. had been told by the 

school thar. the certifications wou ld be 
withheld until the audit was submiued. 

"Looking back now, it 's 

pretty clear the newspaper 

was singled out for its 

actions. " 
John Andrews 
Former editor. 

Hastings Law News 

Ballantine said that after the SepL 14 
deadline the school informed him there 
were still questions that needed to be 
answered before the school would pro
vide good character certifications for 
him and Dalton. Both lOOk the Califor
nia bar exam in july and are waiting for 
the resu lts to be announced in Decem-
ber. .. 

"This whole thing is very distressing 
- having to deal with this righ t before 
taking the bar," Ballantine said. "It 's 
been very Wlfortunate. I don 't wan t to 
leave the star.e until itS clarified. I haven ' [  
sought employment yet" 

Ballantine said the school had had 
ample time to review the audit. But 
Juliet Gee, a member of the general 
counsel's office for the school, said the 
version that was turned in on Sept. 14 
was in draft form and needed to be 
revised. 

"The audit did not comply with the 
requirements the school had set forth," 

cOfllillued 011 pagl 16 
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continued from page 15 
Gee said. "We waited an awfully loog 
time for this - since March. It's really 
not in our control right now. It's up to the 
auditors. " 

Gee said Slate privacy laws prevented 
her from commenting specifically on 
Ballantine's good charac ter recom men
dation. 

Ballantine said problems with the 
school continued over the summer. He 
claimed that when he tried to pick. up his 
diploma at the registrar's office, he was 
told by a cleric it was being held " pursu
ant to orders of the general counsel." 
After Ballantine secured a letter from 
theclerk stating this in writing, the school 
released thediplomasand said the whole 
delay was an "administrative mistake.'" 

"I think the dean and the generaJ 
counsel went on a systematic process of 
harassmenl of the editors, in direcl con
flict wich the constitution afthe U.S.  and 
California ," Ballantine said .• 
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CENSORSHIP 

Prior Review Policy Approved 

for K.C. Student Newspaper 
MISSOURI - The shadow of Hazel
wood loomed large when the school 
board approved a prior review policy for 

the student newspaper at Parle HiU High 
Schoo] in Kansas City North. 

Although the school's two new prin
cipals have said they will not use prior 
review, the knowledge that they could 
change their minds at any time has left 
staff members of The Trojan and their 
adviser, Marcia Johnson, feeling nerv
ous. 

"It's been affecting us in that some
times we're walking on eggshells as far 
as the stories go, n co-erutor Dave Wilson 
said. 

The school board approved a perma
nent prior review policy in August after 
The Trojan had worked under a tentative 
publication policy during the previous 
year. Under the temporary policy, then
principal Barton Albright was review· 
ing issues of The Trojan before publica
tion. The practice was stopped in May 
1 990 by Parle Hili S uperintendent Ha
rold Garde. 

Dick Moody, one of the new princi
pals, said Johnson uses her own discre-

lion on what gelS printed. If she has any 
questions, she informally consults him 
or Andy Hemphill, the other principal. 
Moody said there had been no problems 
through the fIrst few months of school. 

Wilson said members of The Trojan 
do not show their copy to the principals 

aWe 're sometimes walking 

on eggshells as far as the 

stories go. " 
Dave Wilson 

Trojan co-editor 

or assistant principal Rob Kingsbury 
before it goes to press. Kingsbury. who 
has the closest contact wi th the staff, has 
voiced mild disapproval over a few sto
ries that were written, but Wilson termed 
his role "minimal." 

Nonetheless, Wilson realizes the new 
policy PUts The Trojan in a precarious 
posilion. "Even when we do go ahead 
and do stories chat are controversial, 
we're afraid of what might happen," he 
said. "We're afraid of prior review 
being implemented .... 
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CENSORSH IP  

Principal Foils Investigative Reporting 
Story Exposing Coach 's Overcharging of Students is Censored 

INDIANA - When Jeff Lovell began 
looking into the spring sports programs 
at Fort Wayne's Northrop High School, 
he could not believe what he found. 

The tennis coach was apparently 
overcharging mem bers of the girls team 
for use of 1enI1is courts and pocketing 
some of !.he rooney. When Lovell told 
Wendy Kroger, his adviser, both were 
slceptica1 - it was not the ldnd of story 
high school newspapers are used to 
uncovering. 

But as Lovell dug deeper, it became 
clear that Ron Bames, the tennis coach, 
had collected almost $ 1 ,000 more for 
use of the courts than he was paying in 
court fees. With encouragement from 
Krugerand the consent of school admin
istrators, Lovel l, the editor of What's 
Bruin, veri fied his facts and wrote the 
story for a May 1990 issue. It never ran. 

A spread was ready for the printer 
when Principal H. Douglass Williams 
had the story pulled. Williams said he 
objected to the article because it was an 
attack on an individual and would have 
damaged student-teacher relationships. 

When the dust cleared, Barnes adm it
ted he made a mistake and resigned as 
coach but remained as a health science 
teacher. He maintained that he had not 
done anything intentionally dishonest 
and was simply unaware ofrulcs prohib
iting what he did. 

Soon after, Bames fJ.ied his own law
suit thaL charged school officials with 
defamation and accused them of hatch
ing 3 conspiracy to hann his reputation . 

The controversy was clouded by ac
cusations of racism. Barnes said the 
school was singling him out because he 
is black. At the same time Lovell was 
i nvestigating his story, there was talk 
going around that a Northrop basketball 
coach, also black, was about to be flIed. 

Lovell is considering a lawsuit of his 
own claiming h is First Amendment rights 
were vlolal.ed. Now a fresh man at 
Hillsdale CoUege in Michigan, Lovell 
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said he was upset his story was censored 
after he took pains LO verify all the facts. 
Lovell thought the administrators had 
backed off for the wrong reasons. 

"Throughout my investigation, I had 
the administration 's support," he said. 
"Then when it came time to print the 
story they said, 'This is accurale and 
well-written , but we can't let it  run." 

Lovell said school officials told him 
the story was held as part of an agree
ment with Barnes. If Barnes agreed to 
resign as coach, they said, the story 
would not run. 

"I fecI they used the school paper as a 
bargain ing tool, which is intolerable," 
Lovell said. 

Williams told the Fort Wayne News
Sentinel that pul ling the article "wa�n ' t  
necessari Iy part o f  th e  agreement." 

"The original reason I pulled the ar
ticle , which I still feel is importan t, was 
that it wou ld have been divisive with in 
the schOOl ," he said. 

Williams said it was the fll'St time in 
I I  years he had censored a story and that 
he did not intend to do it again . But 
Kruger argued Ihat even one instanCe 
was damaging enough. 

In a leUer she wrote to Williams, 
Kruger asked, "Will stories which COll
tain infonnation which is uncomfort
able never appear? What happens if 10 
years from now a principal doesn't want 
stories on the girLs basketball team to run 
because a losing record is an embarrass
ment?" 

Kruger pointed out that when a custo
dian at another Fort Wayne High School 
was arrested for allegedly mo lesting two 
students, the student paper there ran a 
front-page story about it, even though it 
was undoubtedly embarrassing to many. 
And running Lovel l 's story, she main
tained , would also have helped squelch 
some of the many rumors that were 
swirli ng around the school. 

Lovell said he went ahead with writ
ing the story even though he knew i t  
wou ld make some people unhappy . 
When Barnes got wind of the story, he 
angrily pulled Lovell out of class to 
question h im about it. But Lovell wanted 
to follow through nonetheless. 

"When I saw the discrepancy (in 
money charged fonhe courts}, 1 fe lt like 
I needed to take a stand and continue to 
investigate lhis even though I knew)t 
wou ld be lIOuble," he said. 

Lovell's story eventually did appear, 
alLhough not in readable form. In Octo
ber 1990, What' sBruin ran a story about 
the con Lroversy that included a reduced 
picture of the spread. 

"I still resent the Cac t that they cen
sored the arLiclc," Lovell said. 

Kruger said the situation may change 
soon. In Octobcr she metwith Bi11CoaLS, 
the school d istrict's new superintendenl, 
to discuss a publications policy. Kruger 
said a commiuce of students, teachers 
and administrators wiU Connulate a pol
icy and submit it to the school board .• 
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CENSORSH IP  

U.T. Newspaper Restricted to Building 
Readership List Imposed on Latino Publication 
TEXAS -A new policy at the Univer
sity of Texas at Austin has restricted dis
bibution of a Latino student newspaper 
to the Communications building, but 
private funds are Jceeping the paper cir

culating. 
Tejas, a quarterly journalism-class 

publication, became the target of a right
wing student organization and the uni
versity administration last May after 
running an editorial that called for the 
resignation of an associate dean of the 
College of Liberal Arts. 

Conservative student organization 
Students Advocating Valid Education 
(SA VE) brought Ihe Tejos editorial to 
the attention of the UT administration. 
SAVE President Geoff Henley argued 
that it violated a state appropriations 

"It just undermines the 

whole function of the 

newspaper to have it stay 

in the classroom . . . .  Are 

people in the class going to 

send letters to the editor to 

each other? " 

Arnie Montemayor 
Tejas staff member 

code provision banning the use of state 
money for publications that could influ
ence politics or affect state workers. 

Tejos' printing costs are financed with 
Stale money, not student fees, through 
the University Center for Mexican
American Studies. 

Although university attorneys found 
the code not applicable. the controversy 
prompted university officials to examine 
Tejas' funding and the circulation of the 
unofficial student newspaper. 

Coincidentally, school officials de
cided that distribution of Tejas had to be 
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restricted, not because of its controver

siaJ editoriaJ content, but because distri
bution was not part of the course's edu
cational function. 

Communications Dean Robert Jef
frey j ustified the university's decision, 
saying, 'The goaJs of the class are to 
teach reporting, writing and editing and 
publishing, but distribution is not one of 
the educational objecLives." He deter
mined that the year-old paper can con
tinue to receive UT funds and the sm
dent staff can direct Tejas' content, but 
distribution must oe l imited to the uni
versity imposed "approved readership 
IiSl." 
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The readership list resuicts the circu
lation of Tejas to the publication staff 
and members of thejoumalism faculty. 
a towl of about 50 people, as com pared 
to its circulation in spring 1990 of 5,000. 

The paper is advised by Mercedes 
Lynn de Uriarte, an assistant professor 
ofjoumalism who volunleers hee Lime to 
thestudent newspapcr. She and the Tejas 
staff feel the paper's editorial content 
prompted the university 's action. 

Professor de Uriartes said she was 
outraged by the limitation. She said that 
restricting Tejas to the Communications 
building interferes with a primary goal 
of the class - to attract minorities to the 
field of journalism. 

"This is a publication written by Latino 
students for Latino students," she said. 
"We need to distribute off and around 
campus." 

Tejas staff member Arnie Mon
temayor added, "It just underrrnnes the 
whole function of the newspaper to have 
it stay in the classroom. How are we 
supposed to get editoriaJ experience? 
Are people in the class going to send 

letters to the editor to each other?" 
De Uriarte said the school did not take 

advantage of the opportunity to make a 
stand for freedom of the press and an
nounce its support for multiculturalism. 
In an article she wrote for the Austin
American Statesman newspaper,shesaid 
of the imposed readership list, "such 
reSlIictions challenge freedom of expres
sion and underm ine the basic ethics of 
journal ism." 
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The problem could be resolved if the 
UT Board ofRegenLS grants Tejos offi
cia! stUdent publication status. Other 
publications on campus are deemed 
offteial because unlike classroom publi
cations they have direct cOlUlection wi th 
university off tees - accounting, pay
roll. legal counsel - and budgets are 
part of the fannal university budget. 

Tejas has received praise from the 
National Hispanic Journalist Associa
tion. the Texas Higher Education Coor
dinating Board and other groups for pro
vidingMexican-American students with 
a forum and a training ground , said de 
Uriarte. 

Sen. Gonzalo Barrientos, D - Austin , 
wrote a resolution urging lhe UT Re
gents to make Tejos an official publica
tion of the university . Part of thc resolu
tion read, "Closing the paper would 
represellt a retreat from the legislature's 
attempts to promote mul ticulturalism in 
higher education. " 

The resolution was passed by lhe state 

"[The university's] 

restrictions challenge 
freedom of expression and 
undermine the basic ethics 
of jo uTnalism. " 

Mercedes Lynn de Uriarte 
Tejas adviser 

senate in early June, but was not passed 
by the house before the legislative term 
ended. 

Tejas is still not an official university 
newspaper. The staff raised private funds 
this fall to subsidize lhe differencc ohlle 
pu blishing costs so that distribution could 
circulate beyond the doors of the Com
munications bu ilding. Professor de Uri
artes said so far there are no major prob
lems. "Yet given the First Amendment," 
she said, "this is very problematic:'. 
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CENSORSH I P  

Political Cartoon Draws Threats 
Police Consider Action Against N_M. Paper 

NEW MEXICO- Angry members of 
the Albuquerque Police Union met with 
staff members of the University of New 
Mexico's student newspaper in Septem
ber to protest what they considered to be 
an in 11 am matory political cartoon. 

The cartoon published in The Daily 
Lobo commented on recent fatal shoot
ings by Albuquerque police officers. 
One incident involved a man who was 
shot by police after he threatcned sui-

said Lobo editor Geoff White. Despite 
McDonald's anger. the police union 
board did not pursue the boycott. Union 
board member John Brenna said such 
action would only draw attention to the 
cartoon. 

White said he was expect.ing a writ· 
ten response From McDonald about the 
incident. "He told me he was going to 
send a leiter to The Daily Lobo. The 
Albuquerque Journal and The A Jbuquer-

The cartoon published in The Daily Lobo commented on 
recentfatal shootings by Albuquerque police officers. 

The cartoon said uAPD: The few, the proud, the trigger· 
happy. " 

cide and then reported I y pointed a gun at 
officers . The cartoon said . "APD the 
few, the proud, the trigger-happy." 

John McDonald, president of the 
Albuquerque Police Officer Associa
tion, was offended by the satire nnd 
threatened 10 organize an advertiser 
boycott against The Daily Lobo. 

However, the meeting of IWO police 
union members whh Daily Lobo editors 
and staff only resulted in vague lhrcats, 

que Tribune, stating why he disagreed 
with [he union board's Cmal decision," 
said White in November. "but that was 
Iwo months ago and I haven ' t  received 
anything. " 

Cartoon i st and Daily Lobo staff 
member James Martinez said he and the 
rest of the staff never felt threatened by 
the police. Martinez said he fel t  secure 
of h is  protection u nder the First 
Amendment.. 
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CE NSORSH I P  

Survey o n  Sexual Experience Confiscated 
Principal Claims He Objected to Form, Not Content 
W ASIDNGTON - Students at Moses 
Lake High School accused their princi
pal of censorship after he con fiscated 
the results of a survey they took re.gard
ing sexual experience . 

The studenlS who prepared the sur

vey, Lisa Segura and Stacey Dennis , 

said Principal Urry Smith v iola ted their 
First Amendment rights when he de
manded they tum over results of a sur
vey they were doi ng to supplement a 
story on teenage pregnancy for the April 
1 990 issue of The Chief Even/s, the 
student newspaper. The story fan with
OUL lhe survey results. 

In the following issue of the paper, 
fel low staff member Frankey Plumage 
wrote an editorial that criticized Smith's 
actions and accused him of suppress ing 
the survey simply because he did not 
like !.he subject mauer. 

Smith, however, insists he confiscated 
the survey because it was poorly done 
and was not cleared w i th the adviser 
before being distributed to the students. 
He said the survey was handwrilten, 
vague and contained spel ling errors. 

Lynda Macaby, the adviser atthe time, 
said the censorship dampened her stu
denlS' enthusiasm [or wri ting storics on 
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delicate but import.anL issues. 
"It rcally demoralized the students," 

she said. "Here they had tried to do 
something different - and I had ap
plauded theirefforts- and the wind had 
been LakCl'l out of their sails." 

Segura and Dennis wrote the survey . 

which containcd seven specific ques
tions about sexual experience. The two 
students made 1 00 photocopies and 
dislributed it in a senior history class. 
Those filling out the survey were to 
place the questionnaire in a box to en 
sure the results would be anonymous. 

Segu ra and De nnis col lected the 
com pleted questionnaires, but the his
lory teacher became concerned about 
the studenL<; ' authority to conduct the 
survey and notified Sm ith.  

. 

"The prinei pal ,just l ivid , came SlOmp
i ng down to my room,called lhe girls out 
and gave them a tongue-lashing," 
Maraby said. "Then he called me into 
his office and told me he was holdi ng me 
rcsponsible. " 

Maraby said she wished the students 
had shown her the survey before distrib
uting it, but she thinks the survey was 
nppropriaLC and wou Id have been a good 
addiLion Lo [he resul ting s(ory. 

A few weeks after the confiscation. 
Plumage attended the Journalism Edu
cation Association/NaLionai Scholastic 
Press AsSOCiation national convention 
in Seau.le and became convinced Smith· s 
censorship of the survey was unfair. 
Plumage resolved to fight back in the 
next issue of The Chief Events. 

In his edilOrial Plumage pointed out 
that the student newspaper at Newpon 
High School .in Bellevue had conducted 
more extensive sex surveys in ]987 and 
1 990 and had not faced censorship. "Is 
this the way schools teach students about 

"If we 're going to teach 

journalism in our schools, 

we 've got to let kids have a 

moral voice. " 
Lynda Maraby 

Moses Lake adviser 

their constitutional rights?" he wrote. 
"Why hide a problem or shelter the 
student body on a subject matter when 
discussing it in a responsible mannet 
can educate them and keep Ihem from 
making unfortunate choices !.hal will 
affect the rest of their l ives?" 

Maraby, who started thepaperin 1 985, 
said iL was not the first time The Chief 
Events had been censored. In 1989 Smith 
killed two editori als by a student sug
gesti ng world peace could be achieved j f 
everybody went nude. Plumage told the 
Columbia Basin Herald he did not dis
cuss IUs ediloriaJ about the survey cen
sorshi p  with Sm i th beforehand beause 
he fcared Smith woul d censor it as well . 

Marnby has since resigned her posi
tion for unrelated reasons, but she said 
there were repercussions from the sur
vey and the editorial . She said Smith 
began observing her classes and pro
ceeded 10 wriLe scalhing reports about 
her leaching methods. 

"1 really believe thal we did the right 
th ing," Mmby said. "If we're going 10 
teach journal ism in our schools, we've 
gOl to let kids have a moral voice. · .. 
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CE NSORSH I P  

Pennsylvania School District' s Restrictions 

on Distriblltion Called Unconstitutional 
PENNSYLVANIA - When it comes 
to freedom of religious expression, the 
Interboro School District both giveth 
and taketh away. 

The Prosp&l Park school district has 
implemented a policy that allows the 
distribution of wriu.en materials by stu
dents on school grounds but forbids 
material that "proselytizes a particular 
religious or pol itical belief." 

The old policy had allowed distribu
tion of material on only two days oul of 
the school year, a restriction that 
prompted a lawsuit in fedeml disuict 
court by student Scott Slollerback. Slot
terback claimed that his First Amend
ment rights were violated by the pol icy. 

The new policy does not limit distri· 
bution to a specific number of days, but 
it requires students to submit material to 
the principal lhree days in advance so it 
may be reviewed and approved. It also 
requires that the distribution l:uce place 
only "inside or outside the ex it doors of 
the building." 

The restriction on content and the 
provision [or prior rev iew make the new 
policy unconstitutional,  said Michael 
Considine, Slotterback's attorney. 

"There's no doubt in my mind that i t 's  
unconstitu tion al ," Con sid i ne sai d .  
"They 've basically excluded all rei i
gious speech. They 've given too much 
discretion to local authorities," 

Considine sai d  he was debating 
whether Slotterback should even subm it 
the material for prior review. 

"We don 't  think they have a right to 
subject him to that policy ," Considine 
said. "It's somelhing mat's really ripe 
for constitutiooal challenge. We 're look
ing forward to challenging it." 

The conLrOversy began in December 
1989 when a teacher saw Slotlcrback 
distributing pamphlets in the hall and 
notified the principal, Nicholas Cianci. 
Cianci told Slotterback. that school pol
icy prohibited him from handing out 
reJigious material and threatcned to expel 
Slotterback if he did not stop. 

SloUerback told his mother, who in 
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tum contacted Considine, an attorney 
with the Rutherford Institute of Penn· 
sylvania. The Rutherford Institute, based 
in Charlottesville., Va., provides free legal 
represemation to those who feel their 
religious freedoms have been infringed. 

After Considine warned Cianci that 
such censorship was unconstitutional, 
the school adopted a policy that allowed 
students to distribute the tracts for two 
days during the school year. 

Attorneys for the school distr ict  
claimed that the hallways wcre a non
public forum ,  so the school had the right 
to regulate the timc. place and manner of 
the distribution of non-public matcrial .  

Slouerback said his distribution has 
always been peaceful and has never 
caused disrupLion in the school. The 
pamph kts, which are in comic-book 
form , are concerned with personal reli
gious salvation . 

"I wou ldn't  push it on them," he said. 

"They would ask me for it. I'd be walk
ing down the hallway or waiting outside 
the room , and people would ask me if I 
had the books. 1 told them 'If you don 't 
read them, throw them in the trash
don 't leave them lying around . ' "  

Slottcrback said he h as  continued LO 
hand out the pamph lets this semester 
and has not been chal lenged by anyone. 
He said his relationship with Cianci is 
good and thought the principal was 
mainly worried about the reactions of 
certai n  parents. 

Considine said the lawsuit is still 
pending, with Dec. 3 1 , 1990, being thc 
deadline for filing a motion for sum
mary judgment. A ruling might not be 
handed down until spring. But Consid
ine said the school's latest change of 
position may be more i mporlant. 

"We consider this new policy a sig
nificant victory already. even if nothing 
happens in the case," he said .• 
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LEGISLATION 

Push for Free Press Laws Continues. 
New Jersey, Ohio Appear Closest to Passage 

A ftef initial successes in Colo
rado. Massachusetts and Iowa. lhe effort 
to combat Hazlewood through student 
free press legislation lost momentum in 
other St.a1eS in the last haJf of 1990. 

At press time, only New Jersey and 
Oh io appeared 10 have a chance to pass 
such uws before the end of t 990. In both 
states. the bills wereinrroduced in spring 
1990 but encountered opposition and 
frustrating delays. 

John Tagliareni, president of the 
Garden Slate Scholaslic Press Associa
tion, said the New Jersey biU received a 
huge boost on Nov. 5 when Jim Florio, 
the New Jersey govemor, aJlnounced his 
suppon of the bill at the association's 
annual conference. 
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"It's a very, very positive thing," 
Tagliareni said. "We're hoping word 
will get around and legislators will get 
behind it because they know the gover
nor suppons it." 

The bill had been batlled up in the 
Assembly Education Committee, mainly 
because the powerful teachers' union. 
the New Jersey Education Association, 
had serious reservations. TagJareni said 
the teachers wanted a clause in the bill 
freeing them from being harassed or 
disciplined if their students wrote con
troversial articles. The c lause was in
serted. and Tolgliareni said i t  made for a 
better b i ll . 

Another snag came when \.he New 
Jersey Press Association unan imously 

opposed the biU because its members 
thought it did not provide students 
enough protection. But the organization 
later wic.hdrew its opposition and began 
seeking ways to change the wording. 

Tagliareni said other organizations, 
such as the North Jersey Press Cub and 
the Asbury Parle Press h<lve voiced Iheit 
support for the bill. He was confident 
thal language would be added to ap
pe<lse the teachers ' union and the bill 
would move quickly. 

"Once it gelS out of c:ouunittee it should 
pass as long as no other organizations 
oppose it," he said. "There are 50 c0.
sponsors on the bilI. Four of the five 
members of the [Education] commitlee 
are cosponsors." 
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The Ohio bill was referred to lhe 
House Subcommittee on Education in 
early 1 990and languished there through
out !he year, said Grace Moran , an aide 
,(0 Rep. Judy Sheerer, D - Shaker Heights. 
Sheerer had introduced lhe bill in the fall 
of 1 989. 

Moran said com mi ttee chairman 
Wayne Jones was also given the chair
manship of an anti-drug commiuee, 
which did not allow him time to sched
ule a hearing on the free press bill. Sev
eral srudent free press groups had ap
pealed to Jones to schedule a hearing 
sometime in the fall. 

AngelaParIcs, co-chairman of !he Ohio 
Coalition for First Amendment Rights, 
said her organization is considering 
whethec to work wi!h the committee on 
the present bill or introduce a revised 
one that has a beuer chance of passing. 

Other free press legislation will have 
to wait to be introduced in January. 
Among them, Kansas, Washington and 
Wisconsin seem to have the brightcst 
outlook as they II)' for passage of bills 
that failed the flrst time around. 

In Kansas, student press organiza
tions are hoping to rebound from disap
pointment suffered in March when the 
flfSt version of a free press bill died in 
the Senate Education Commi llcc de-
spite having a great deal of support. 

Ron Joh nson. director of student 
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publications at Kansas Slate University 
and chairman of the Kansas Scholast ic 
Press Association's legislation commit
tee, said Sen. Lana Oleen, R • Manhat
ten, plans to introduce a new bill in 
January. 

"She and I will be silting down to 
write new legislation thnt will encom
pass every thing we want," he said. "Our 
concepts are the sa:ne; the packaging is 
just differenL" 

The 1990 bil l seemed to suffer most 

((1 think the problem is 

getting the message across 

properly. It 's just putting 

in place what we had 

beJo-re- -Hazelwood. " 
Pat Sullivan 

Washinglon Journalism 
Education Association 

from bad luck and bad timing. Johnson 
said there was no spoken opposition to 
the bill, and !he House was overwhelm
ingly supportive. 

"We think our last bill was a victim of 
political squabbling. It became a politi
cal football," he said. "Senator Oleen 
will help us build a coalition of Demo
crats and Republicans." 

In Washin gton , supporters of free 

At press time, four states 
(darkened) had " anti· 
Hazelwood " student free press 
legislation :  California, 
Massachusetts, Iowa and 
Colorado. New Jersey and 
Ohio (shaded) appeared on the 
verge o/passing their own laws 
and Kansas, Washington and 

Wisconsin (outlined) have a 
good chance o//ollowing 

sometime in 1 991. 

press legislation are hoping the 1991 
session brings them better luck than the 
last one did. In 1990, a free press bill 
introduced by Sen. Phil Talmadge, D -

Seattle, died in the Senate Committee on 
Education after one hearing. 

Pat Sull ivan of !he Washington Jour
nal ism Education Association said her 
organization has been working hard to 
m uster support for the next session. 
Sullivan said they already have gotten 
Talmadge and Rep. Greg Fisher, D ·  Des 
Moines, to sponsor the new bill. and the 
free-press forces are well organized 
across the state. 

"1 !hink the problem is getting the 
message across properl y." she said "Th� 
only reason it didn' t  pass [last time] is 
that the people who tend to be against it 
don' t  understand it It's just putting in 
place what we had before Hazelwood." 

In Wisconsin, Assemblyman Peter 
Bock. D - Mil',vaulcee, plans to reintro
duce a free press bill in January. Last 
year, Bock's bill made it  out of l11e 
Senate Education Committee bue died 
on the senate floor when the legislative 
session ended in M1rch. A similar bill 
introduced by Rep. Marsha Coggs, D -
Milwaukee, died in a House committee. 

Bock assisr..anl Brad KelJy said Ihe bil J  
did not get proper attention last lime 
becnuse there was too much other legis

CQllJi/Wed ()ft page 24 
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lation. 

"It was introduced fairly late last time." 
he said. "We' re hoping we can get a 
better jump on it this time." 

Three other Slates - Michigan, Mis
souri and Indiana - hope to have bills 
inlroduced for the fll'SL time next ses
sion . In Michigao, Cheryl Pelt said 
legislation was drafted. assigned a 
number and given to a committee in 
eady November. State Rep. Lynn Jon
dahl. D - Ingham, has agreed to sponsor 
the bill. Pell is optimistic but said sup
porters of the legislation want LO make 
certain the proper steps are taken to 

disarm any opposition. 
"I think the man who's introducing 

our legislalion is very well-respected," 
she said. "l lhink our chances of geUing 
some good co-sponsors is good." 

U] t was �ntroduced fairly 
late last time. We 're 
hoping we can get a better 
jump on it this time. " 

Peter Bock 
Aide to Wis, Assemblyman 

Brad Kelly 

Missouri is in an even earlier stage. 
Diane Boyle, president of the Missouri 
Journalism Education Association, said 
a commi uee was scheduled to have met 

in late November to discuss the possibil
ity of a free press bill and try to come up 
with a sPQasor. 

''I'm not even sure how to start this," 
/' 

Boyle $ald. ''I 'm not sure how some-
lhing like this will go in Missouri." 

Indumll. free press supporters are 
confl.dcnta bill will be introduced in the 
next session there. Terry Vander Hey

den, executive director of the Indiana 
High School Press Association. said 
those interested in a bi ll benefited from 
talki ng to other state organizations at the 
Jow-nalism Education Association/Na
tional Scholastic Press Association na
tional conven tion held in Indianapolis in 
October, to learn which strategies met 
with the best results. Vander Hcyden 
said he and o thers Will now start solici t
ing suppon from legislators, principals 
and teachcrs .• 
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Copyright B ill Becomes Law 
State Schools Subject to Infringement Suits 
WASHINGTON, D.C. - Your col- applied Lo sLates. Sen. DenrusDeconcini. 
lege professors may be tem pting fate D - Ariz .. and olhers argued thalthuwas 
next lime they hand out a photocopied not lhe intent of Congress when it en-
story or article. Congress has passed a acted the Copyright Act of 1976. S up-
bill making Slate colleges and universi- porters say the bill will proteCtcopyright 
ties subject LO copyright infringement holdcrs from unaulhorized reproductions 
lawsuits. of materials by states and their agents. 

The bill is intended to discourage illc- Education lobbyists had opposed the 
gal use of copyrighted maLerial by bill. arguing that schools and colleges 
schools, colleges. prisons andolhcr state do not abuse copyright privileges_ They 
agencies. Different versions of the bill also claim the bill would violate the 
passed the House and Senate before a states ' l l th Amendment immunity from 
conference commi ttee met LO iron out prosecution under federal laws. 
the differences . Both legislative bodies "It will  be li tiga ted, I can guarantee 
approved the conference repon i n  Octo- it," said August S teinhilmer, general 
ber, and President Bush signed the bill counsel to the National School Board 
into Law in November. Assoc iation. "The first time a state is 

The legislation came as a response to sued. we wi 11 challenge the constitution-
several COurt decisions that states could <llily of this particular act. The question 
not be sued under federal copyright law is ' Does Congress have authority to 
unless the law speci fically said [hat i l a brogate stale rights? . ... 

. _  •••• _ _  0 _____ • __ ·_ �_. _________ •• __ ________ _ 
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COURTS 

Fed. Court of Appeals Rehears Case 

Involving Banned Advertisement 
CALIFORNIA - A U.S. Court of 
Appeals agreed to rehear a case involv
ing aschoolboard's rightto ban Planned 
Parenthood advertisements from high. 
school publications. 

The Ninth Circuit court allowed the 
Oct 18 rehearing after Planned Parent
h00d attorneys argued that the coun's 
decision, Plan neLL Parenthood o/Sou(h· 
e,,;Nevada v. Clark County SchoolDis
(rict, 887 F.2d 935 (9th Cir. 1989), in 
favor of the Clark Coun ty, Nev., school 
board had not followed established pro
cedure because it was made by a three
judge panel rather than a full "en banc" 
court of t L 

Planned Parenthoodattomeys said the 
decision reversed an earlier Ninth Cir
cuit ruling and pointed out thal the cir
cuit had a longst2nding rule thal law 
declared by one panel of the court can
not be ovenuled except by the court 
:;iuing I'n banco 

As a result, Planned Parenthood attor
neys got3!l0ther cbance lO argue that the 
�hool carnot ban the advertisements 
because the high school publ ications are 
a public forum. 

"In essence, what you're lelling (the 

judges) is that there's a significant legal 
issue at stake," said Mark Brandenburg, 
attorney for Planned Parenthood. "En 
bane reviews are higbly unusual, so in 
that respect, we're pleased." 

Silll, the full coun could simply rule 
agai nstPlannedParenthood again. Bran
denburg said the same three judges who 
were on the panel ended up on the en 

bane court. The Ninth Circuit has 27 
active judges from which the 1 1  could 
be drawn. 

"We had 10 assume we aUlomatically 
had three votes against us," Brandenburg 
said. 

In April 1988, the district court tumu:1 
to the tbree-month-old /Jazelwooddeci 

sion to determine what conlrOl school 
administrators have over student publi
cations. It ruled ilia t Haze lwood allowed 
administrators to control content and 
advertising of school-sponsored student 
publications for legitimate educational 
concerns_ In its decision, the court said 
that high school student newspapers and 
other school publications were not pub
lic forums. 

In their petition for rehearing , Bran
denburg and co-counsel Roger Evans 
said the Ninth Circuit's 1986 opinion in 
a similar case had reached a different 
conclusion . In that case. they argued, a 
three-j udge panel had found that school 
newspaper advertising pages open to 
"members of the general public_ , .[to 
advertisc] goods, services. or vocational 
opportuni ties to sludents" are a limited 

public forum .• 

Charges Against Student Journalist Dismissed 
NEW YORK - Disorderly conduct 
charges were dismissed against David 
Galarza. a Long Island University stu
dent journalist who was arrested after 
takin� phOl0S of a scumc belween po
lice and prot.cstors. 

Ronald Kuby. Galarza's attorney said 
the charges were dismissed by aj udge in 
August in a court appearance that was 
"striking in its brevity ," Kuby had said 
such charges are almost always dis
missed. 

"The criminal complaint as it was 
wriUen failed to allege whal he (Ga
larza] had done wrong," Kuby said. 

GaJarza said he beneliued from Kuby's 
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reputation . Kuby works at the Center for 
Constitutional Rights under renowned 
constitutional rights attorney William 
Kuntslcr. 

"I was in and oul in about 10 or 15  
minutes," Galarza said. "They pretty 
much know Ron..'\ld Kuby." 

In May 1990, Galarza, lhe editor of 
the Seawanhaka at Long Island Uni ver
s ity, had been covering a speech by 
controversial ph i losophy prof�ssor 
Michael Levin when proteslors uied lO 
stonn Lhe auditorium where Levin was 
speaking. As Galarza tried. to phoLO
graph police baltling the demonstrators, 
he was arrested and his fUm was ex-

.. 

posed. Galarza ended up spending four 
hours in a detention center handcuffed 
to a waJ l before being released. 

Galarza said he had a campus press 
pass that was visible to everyone, but 
police grabbed hi m by the shirt collar 
and flung him on a bench to prevent him 
from taking any more pictures. During 
the scuffle, Galarza' s  film was exposed 
and he lost his tape recorder and notepad. 

Galarza. now a Seawanhn./uJ contrib
uting editor. said he has not planning lO 
file a lawsuit against the city. 

"I've bc.cn advised lhat aClicns against 
the city usually are very costly and Lime
consuming," he said.� 
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ACCESS 

Princeton Reporters Disciplined 

After Covering Demonstration 
NEW JERSEY- Two reponers at place where reporters are put in jcop-
Princeton University learned their press ardy for doing their job," he said. "The 
rights were qualified when they were failure to differentiate between report-
disciplined for theirpresenee at an occu - ers and demonstrators m uddics the wa-
pation of the president's office in the ters and blors the issuc ofthc frcc prcss, "  
spring. But Kathleen Deignan, acting dean of 

Juliet Eilperin and Norimitsu Onishi students, said university regulations al-
received dean 's warnings along with 17  low reporters aU the access they desire. 
protesters despite being present at the Under a policy that Princeton arrangcJ 
sit-in only as reporters for The Daily with the Daily Princelonian in 1980, 
Princetonian. reponers may cover demonstrations but 

The occupation began the morning of first must get permission from either thc 
April 24 when frustrated students en- vice president [or public affairs or the 

tered President Harold Shapiro's office dkcctor of communications. 
demanding that the university's rape Deignan said Princeton wants to rc-
center be given full autonomy and a Lain the right to keep reporters out of 
second full-time counselor, Eilperin dangerous situations and therefore docs 
accompanied theproresters and remained not grant them blanket immun ity . 

with them throughout the day. "More is being made out of this than 

At4 p.m. everyone in the group, Eilp- it deserves,'" s he said. "We understand 
erin included, was told to leave the build- that the university's interests are best 
ing or they would be disciplined, but served by allowing press the access it 
many remained throughout the night. needs, and we would do nothing to 

Eilperin was relieved the following hamper that." 
morning by Onishi. who con ti nued Deignan said Ihe students may have 
coverage of the sit-in until everyone misunderstood Princeton's policy bascd 
dispersed at 6 p.m. on an incident lhat happened five years 

In October, Princeton 's j udiciary earlier, when a reporter covered a sit-in 
committee unanimously decided to give and was not punished. But Deignan said 

'Nassau Paper 

l�ins Access 
,! l''E\'\' YORK - Tl1c srudenl press , WlHl a ballk fora _cess whl!n the fac
I uhy.Slll(l�1ll A:;.sociation al Nassau 
i Communl ly College firt:llly agreed , �tO open itssluJ ... 111 firurr�c booed mc�· 

· in s: 
' S tufr m m b('rs of (he Nassau 

· tli lleW: had l>l:o..:l1 trying 10 311CJ1d the 
nJcQ.l ings for twO ),ci1ls. Reponers 

, w..:rc 'Hl tnit led 10 student scmue 
mCdl.ings bUI nm Ille tillllllCe board : mC(J.\ing�, whcfl� important budget 
dedsions were made. 

In th.: fall or I 989, Vign�lIc assis-
tant news editor John Riegel asked 

.. Ihe New York Slate Commiuee on 
" Open Government to issue an advi-

· wry opinil)n in hopes of resolving 
t.he qocsLifin. The committee's re
sponse in March 1 990  supponcd the 
papcr·� .!ight of access. 
tI[ dOIl 't waPlt to say now 
ii 's a dead issue, but it 
may be. " 

.' John Riegel 
,,:� " Vignelle asst. news editor 

Dean 's Warnings to the protesters, in- that reporter had secured thc proper < .. ,.; ��vcr�1 ulllnths laler, a Facully-
eluding Eilperin and Onishi. Although pennission beforehand, Student A�(�ialion atlomc-y drafted 
dean 's warnings are the lightest penalty "I think we have a very gcnerous ,I it I"!:!;ll opiJJ ion Ihat also supponed 
issued and do not go on a student's policy that is in everybody's best in ter- i Ihe right uf :KCA!SS, but Siudent gov-
pennanent record, the fai lure to distin- ests," she said. "It would be i ncumbent ' l'mrn�' n t  1c�II;k;rs interpreled it as ro-
guish between protesters and reporters on the university to say why a reporter qui(ill� I h;lt \ '1).;lIrIW editorial mo.�t-
had some observers upset. can ' t  go in [to cover someth ing]. l can ' t  '" ,jn s ,)p.:'ll tll the public as wel l .  

"Since we weren' t  there as activists. I imagine that these reporters wouldn ' t  ' - Now' i I, i l  JlC�lrs the \I;gnr.ttt will ' 
don' t  think it makes sense to penalize us have been allowed to go in and OUL as j, hav" a " w it houL ha\,ing 10 open 
for that, H Onishi said. "I think the uni- often as ilJey liked." } " its own Illl.' • in ' . Rio..:gcJ $ajd that at 
versity needs tosit down with all student S hipler said he docs not uiSPULC the lhc giO I l l Il ' of the 1 990-9 1 school 

publications and set up guidelines for sentiments of Dcignan or the university i Y':':lr hI,; h '  rei fU lliursthcsLudentgov- ' 

covering protests and sit-ins. I don 't but feels the present regulations arc i CrIl lllCnl mighl c i rcum\'cnt open 
know if they've thought of the impLica- inadequat.e because Princeton orficials i n c ting. )' e1i l l l inaling Lhl'. finance 
tions of penalizing reporters." may grant or deny access using their r ' omm i l lc al!('.�?t1'lC:r, bUI lhat has 

David Shipler, a former N� York own standard. The studen ts, he claimcd, ! not 1 1 1(' 10 r,l"�, 
Times reporter teaching at Princeton, had no set of rules they could point LO I "'nl� I;l.'( J hwel, thcy weren'l 
said the decision to give warnings to the and say to administrators "You're v io- I g ins t cl i r l l iml l  it," Ri gcl said. "I 
reporters sends the wrong message to lating this principle." I h pc I 'Y <I )O ' L  - I h pc 111 )' make 
the community about the importance of Sh ipler said he has urged 111C Daily I il l i ' and 1,;, � r us. l  d n ' l  W3.nlto 
the free press. Prince Ionian sLuff Lake up [he mailer Ii. , 'I}' nO\� iL ': a t1cau i u .  hut il may 

"Princeton University should not be a with the adm inistration,. _bc_ ." �_ . _ _ __ ' _____ _ _ � 
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YEARBOOKS 

Yearbook Companies Accused of Price Fixing 
Top Three Publishers Pay More than $500,000 to Settle Claim 

WASIllNGTON - The nation' s  top 
three yearbook publishers have agreed 
to pay more than half a million dollars to 
settle legal claims that they conspired to 
fix prices for junior high and high schools 
in western Washington. 

State officials brought a civil antitrust 
action against Herff-Jones of Indian
apolis, Taylor Publishing of Dallas and 
Josten's of Minnesota after receiving 
infonnation that the three publishers had 
secretl y divided the yearbook market 
among themselves in about 80 school 
districts. 

It was alleged that 

representatives from the 

companies would meet and 

decide which of the three 

would "win" a specific 

school district. 

The claim, filed in a u.s. District 
Com. said the arrangement between the 
companies had the effect of stabilizing 
prices "at artificial and non-competitive 
levels" so that Washington residents 
were "denied the benefits of free and 
open competition among yearbook sup
pliers" and as a result paid more for 
yearbooks than they would have paid in 
a competitive market. 

To settle the claim. the three compa
nies agreed to pay $390,000 in damages 
and $ 1 30.000 in court costs and fees. 
Under the settlement. the companies 
made no admission of guilt. 

In a prepared statement, Herff-Jones 
contended it has "faithfully served the 
educational community forover70years 
and has consistently followed a policy 
of maintaining a high level of ethical and 
legal standards in the conduct of its 
business." 

Josten' s  spokesperson Mike Minich 
said the company was unaware of any 
problems securing contracts as a result 
of the allegations. Minich said Josten 's 
denied any wrongdoing but decided to 
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sett1e because litigation would have been 
too costly. 

LeAnn McDonald, assistant attorney 
general for the state of Washington , said 
it was alleged that representatives from 
the companies would meet and decide 
which of the three would "win" a spe
cific school district by offering a slightly 
lower bid. The others would agree not to 
offer a lower price or more services in 
exchange for winning their own school 
districts. 

McDonald said that in 1984 her office 
got a tip from a school district saying the 
three yearbook companies all were in
creasing prices by the same anlOunt. 
staie officials secured bidding and pub
lishing documents but lacked sufficient 
proof to take legal action. 

Three years later, another yearbook 
publisher who had been squeezed out of 
the market by the three companies carne 
to the attorney general's office and pro
vided the names of two company repre
sentatives who had approached him to 
fix prices. One of those two represema-

lives evemually became an informant to 
the office. 

McDonald said a "tentati ve estimate" 
was that the alleged price fixing inflated 
the price about one or two dollars per 
yearbook. 

The claim seems to have had little 
effect on the ability of the three compa
nies to secure contracts with schools in 
Washington. A purchasing agent for 
Belleview School District, one of the 
distri cts that provided information for 
the allomey general 's office, said the 
relationship with the companies was 
"business as usual." 

Foster Searls, purchasing manager for 
the Lake Washington School District, 
said the schools continue their contracts 
with all three yearbook companies. 

"We've not cancelled any contracts," 
he said. "In fact. we have a contract for 
next year already signed." 

McDonald said the three companies 
have con tracts with schools in other 
states, but she is not aware of any other 
lawsu its .• 

Yearbook Adviser Keeps Position 
MARYLAND - B owie High 
School yearbook adviser Donald 
Watson kept his position af[Cr ac
cepting a l O-day suspension and 
submitting a written apology for 
failing to catch remarks slipped into 
the publication that many found 
offensive and racist 

Watson's apology contained the 
sentence: "I regret that this contro· 
versy has been visited upon the school 
system and offer my apologies to the 
students and parents of the commu
nity." 

Prince George's County School 
Superintendent John M urphy rcc
ommended in May that the Board of 
Education fire Watson after the re
marks were discovered in the 1990 
yearb ook . Mu rph y ' s  dec is ion 
prompted more than 300 parents, 

teachers and students to picket a school 
board meeting and denounce the rec
ommendation. 

As a result of the controversy, the <'i 
Prince Gcorge's School District de
cided a yearbook policy was needed 
and appointed a publications commit
tee headed by Laurel High School Prin
cipal Tom Kirby. 

Kirby said the committee made rec
ommendations to Murphy in Septem
ber that he i n  tum will present to the 
Prince George's Board of Education. 
The new policy could take effect by the 
second semester. Kirby said the com
millCC stressed ethical journalism and 
suggested that the school district form 
a publications committee similar to an 
aU1letic association. 

"We're recommending that students 
be a part of that," he said .• 
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CONFIDENTIALITY 

Shield Laws: A Ten-State Survey 
This is the iJlSI in (I series of articles 

examining Ihe rights of student jour
nalists I/) maintain the conjuJentiality 
of their sources and the infol71UJtion 
they gather as a part of their reporting 
effort. As gtories in this issue of the 
Report ilIustrate, a growing number of 
studenJs are being asked to turn o yer 
their notes, photographs or videotapes 
or to reveal the individuals who have 
given them Info rmation anonymo usly. 
In this article, we continue a state-by

stole examination of shield laws and 
privileges that protect journalists in 
keeping their sources and injormotWn 
to themselves. Because I1U)st states 
have never ruled on Ihe confulentiality 
rights of student jo urnalists, the analy
sis given here represents the SPLC's 
best judgment of how a court might 
rule on the issue. If your state is not 
listed here, checkfor it in past or future 
issues of Ihe Report of call the SPLC. 
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NEW MEXlCO 
Shield Law: N.M. Sup. Ct. R. 1 1-514 
(1986 & Supp. 1988). 

The New Mex ico Supreme Court has 
adopted an evidentiary rule that protects 
reporters from being forced to disclose 
confidential sources or information in 
most circumstances. No state court has 
decided whether studentjoumalists may 
assert the privilege. However, student 
reporters could make strong arguments 
that the rule's qualified privilege pro
tects them because of the rule's broad 
language. 

The evidentiary rule extends a testi
monial priv ilege to "A person engaged 
or employed by news media for the 
purpose of gathering, procuring, trans
mitting, compiling, editing or dissemi
nating news for the general public . . . . " 
A student reporter could make a strong 
argument that he or she is "engaged" by 
the news media when that reporter is 
gathering or editing news. The student 
reporter also could attempt to show that 
he or she was "employed by" the news 
media but probably would need to offer 

evidence that the reporter receivedsome 
compensation such as a wage or tuition 
rei m bursemenl. 

To qualify for the rule's privilege, 
students also must show that their audi
ence is "the general public." No court 
has stated what constitutes "the general 
public" under the rule. Students may 
have to show that persons outside the 
high school or coUege community have 
access to the publication or that the 
publication addresses issues of interest 
to the general public. 

The coun's evidentiary rule defines 
"news media" as "newspapers, maga
zines, press associations, news agen
cies, wire services, radio, television or 
similar . . .  means of disseminating news 
to the general pUblic." To qualify as a 
newspaper, a publication must be 1)  
distributed not less than once a week and 
2) conLain "news, articles of opinion, 
cililOrials, features, advertising, or other 
matter regarded as of current interest" 
Even if a student publ ication did not 
meet the once· a-week distribution re
quirement, it would probably still be 
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considered a "means of disseminating 
news." 

The evidentiary privilege may be 
overcome if a court believes that there is 
a reasonable probability that the confi
dential sources or information are mate
rial and relevant to the case, no alterna
tive means of discovering the informa
Lion or sources exists, the information or 
source is crucial to the case and the need 
for the infonnation or source "clearly 
outweighs" the public's interest in pro
tecting the source or infonnation. 

A state court has decl ined 10 recog
nize a common law or constitutional 
privi lege for reponers to refuse to dis
c lose confiden tial information or 
sources. See Ammerman v. Hubbard 
Broacicasringlnc., 572 P.2d. 1258 (N.M. 
Cl App. 1977), cert. denied, 572 P.2d 
1257 (N.M. 1977), cert. denied , 436 
U.S. 906 (1978). 

NORTH CAROLINA 
Shield Law: None 

The North Carolina legislature has 
not adopted a statutory shield law, but 
the lower stare courts have repeatedly 
recognized a qual ified privilege to ref
use to disclose sources or informa tion. 
The couns rely on the First and 14th 
amendments and the North Carolina 
Constitution as the basis for the reporter's 
privilege. The state supreme court has 
never ruled on the issue of a reponer's 
privilege. 

Student journalists may take some 
comfort in !.he fact that the courts have 
found that the reporter's pri vilege ema
nates from the federal and state constitu
tions. Article I, section 14 of the state 
constitution states, in part: "Freedom of 
speech and of the press are two grcat 
bulwarks of liberty and therefore shaH 
never be restrained . . . .  " Arguably, the 
courts should ex tend thereponer's privi
lege to student reponers because all 
reporters have the same constitutional 
rights as persons and newsgatherers. 

S ludentreponers should be aware that 
the lower courts have extended the privi
lege to reporters who acquired infonna

tion or sources in the "course and scope" 
of their newsgathering activities. The 
privi lege has not been made explicitly 
con tingent upon the reporter being 
"employed by" the news media. See, 
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e.g., North Carolina Y. Smith, 1 3  Med. 
L. Rptr. 1 940 (N.C. Sup. Ct. Buncombe 
Cly. 1987). 

In general , reporters in North Car0-
lina may qualify for the privilege re
gardless of whether the soorces or infor
mation were acquired under the promise 
of confidentiality. See Chappell v. 
Brunswick Board oj Education, 9 Med. 
L. Rptt. 1 753 (N.C. Super. CL Bnm
swick ay. 1983). In addition, reponers 
should be aware Iha1 the privilege may 
be overcome if the party seeking disclo
sure shows that the information sought 
is 1) highly relevant and material , 2) not 
available from nonprivileged sources, 
3) unavailable from an alternative 
source; 4) essential to insure thatjuslice 
is done. See, e.g., u;cklear v. Wac· 
camaw ShovlJ1l Dey. Ass' n. 12 Med. L. 
Rplr. 2391 (N.C. Gen. Ct Just. 1 986). 

NORTH DAKOTA 
Shield Law: N.D. Cent. Code 3 1 -0 1 -
06.2 (1976 & Supp. 1989). 

Student journalists in North Dakota 
probably wouLd be proteCled from 
com pelled disclosure of sources or in
formation by the state 's shield law. The 
statute extends a qualified privilege to a 
"person" who is "engaged in gathering, 
writing, photographing, orediting news" 
while the reporter is "employed by or 
acting for" a news medium. 

High school and col lege reporters 
clearly qualify as persons under the stat
ute. Moreover, sludentjoumalistsshould 
be able to show without difficulty that 
they are "engaged in" newsgalherrng 
and "acting for" a news medium. Stu
dent journalists may have a more ruffi
cult time proving that they are "em
ployed by" a news medium. unless they 
can show that they receive some type of 
remuneration for their work. However, 

because the statutory requirement is 
stated in the alternative · "employed by 
or acting for" a news medium - students 
should be able 10 qualify for the privi· 
lege without making a showing that they 
are employed by the news m edia 

In general , North Dakota 's  shield la w 
protects reporters from disc losing their 
sources or information unless "the fail
ure of disclosure of such evidence will 
cause a miscarriage of justice." The 
po vilege applies to confidential and non-

confidential sources and i nformation, as 
well as criminal and civi l proceedings. 
See Grand Forks Herald \I. District 
Court. 322 N W.2rl 850 (N.D. 1 982) [8 
Med. L. Rptt. 22691.  

However, the availability of alterna
tive sources and whether there was a 
promise of confidentiality are factors in 
a court' s determination of whether fail
ure to rusclose would cause a "miscar
riage of justice. "  See Grand Forks Her
ald. 

OIDO 
Shield Law: Ohio Rev. Code Ann. sees. 
2739.04 & 2739. 12 (Anderson 1 98 1  & 
Supp. 1988) 

Student reporters probably would be 
protected by the stale shield law. The 
law provides that "No person engaged in 
the work of, or connected with, or em
ployed by any newspaper or any press 
association for the purpose of gathering, 
procuring, compiling, editing . russem i
nating, or publishing news shall be reo 
quired to disclose the source of any 
information procured or obtained by such 
person in the course of his employment, 
in any legal proceeding . . . .  " 

A separate shield law protects televi
sion and radio broadcasters and is nearly 
identical .  

The threshold question i s  wheLher the 
reporter must be "employed by" the 
news media to be protected. The sh ield 
law initial ly indicates that the reporter 
can be "engaged in the work of' or 
" con nected with" the news media to be 
protected. These alternati ve require· 
ments suggest thaL a reponer is not rc.. 
quired to be "employed by" the news 
media for the privilege to appl y. 

However, the law also states that a 
reponer will not be required to disclose 
a source of information "procured or 
obtained . . . in toe coursc of his employ-

ment . . . .  " Thus, from the wordi ng of 
the statute, it is uncenain whether a 
reporter must be employed by the news 
media to be protected from (arced dis
closure. 

Student reporters can argue thaL the 
shield law protects them because the 
legislature intended thal the law protect 
reporters "engaged in the work of' or 
"connected with," but not necessarily 
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"employed by," the news media and that 
student reporters are "employed by" the 
news media jf they are compensated for 
their worle. 

Once a reporter qualifies for the privi 
lege, the shield law provides a qualified 
privilege to refuse to disclose the iden
tity of a source of confidential informa
tion. The privilege may be overcome by 
a criminal defendant's Sixth Amend
ment rights. In re McAuley, 63 Ohio 
App.2d 5, 408 N.E .2d 697 (Ct. App . 
Cuyahoga County 1979). Also, theprivi
lege protects confidential sources, but 
not confidential communications and 
acts. Forest Hills Utiliry Co. v. City of 
Heath. 37 Ohio Misc. 30. 302 N.E.2d 
593 (C.P. Licking County 1 973). Re
porters for student magazines or other 
publications should be aware that the 
shield law does not protect reporters for 
periodicals and magazines. Deltee Inc. 
\I. Dun & Bradstreet Inc .• 1 87 F. Supp. 
788 (N.D. Ohio 1960). 

OKLAHOMA 
Shield Law: Okla StaL Ann . tit .  12. sec. 
2506 (West 1980 & Supp. 1990). 

Student journalists rnay be protected 
by the state srueld law. The law proteCts 
reporters who are "regularly engaged 
in" newsgathering for the news meilia. 
Although the law does not define the 
term "regularly engaged in." it does Slate 
thaI reporters who are "employed by" 
the news media are regularly engaged in 
gathering news. But the law is worded 
so that employment by the news media 
probabJ y is not a prerequisite for assert
ing the privilege. Student journalists 
could argue tha t being employed by ilie 
news media is only one way to regularly 
engage in gathering news. Therefore. 
the privilege arguablccould be extended 
to students. 

Governmental entities and govern
ment employees who are asked to restll y 
about confidential information are ex

cluded from the shield law's protection. 
Although somewhat tenuous. students 
could argue that the legislature also could 
have excluded them from protection of 
!be testimonial privilege, but did not. 
Thus, because the legislature did not 
exclude student journalists, the privi
lege should be available to students. 
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Student reporters at public high 
schools and colleges possibly may have 
to rebut the argument that because they 
attend public schools, they are in es
sence government employees and thus 
not protected by the shield law. The 
cowts have not indicated whether they 
might accept the reasoning of this argu
ment S tudentS could respond thaI they 
are not government employees, even if 
they are pajd by the school. because 
student reporters traditionally are not 
thought of as government employees. 
studentreporters do nOl receive the same 
benefits as oilier government employ
ees and the school as government does 
not have the authority to control the 
actions of student reporters . In add ition. 
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reponers for student news 
mediums could assert that their relation
ship with their public school is minimal 
and thusnotenough to warrant designat
ing them as government employees. 

Once the privilege applies, a reporter 

is protected from disclosing sources of 

publ ished or unpublished information 
and unpublished information, unless a 
litigant shows that "such information or 
identity is relevant to a significant issue 
in the action and could not with due 
di ligence be obtained by alternative 
means." 

The state supreme court recognized a 
qualified privilege against forced dis
closure of confidential sources or infor
mation based on the shleld law and the 
First Amendment in Taylor \I. MiskovsJcy, 
640 P.2d 959 [7 Med. L Rptr. 24(8) 
(Okla. 1 981). ln Taylor. thecowt threw 
out the contempt conviction of a re
porter who refused to testify about con
fidential sources in a deposition for a 
civil lawsuit.. The court balanced the 
reporter's privilege against therelevance 
of the information to a significant issue 
in the case and whether the information 
was available from alternative sources . 
The court in Taylor held that the litigant 
failed to prove that the information 
sought from the reporter was relevant to 
a significant issue in the lawsuiL 

In a decision that did not implicate the 
slate sh ield law, the court of criminal 
appeals ruled that the First Amendment 
does not protect reporters who violate 
the law while gathering news. Stahl v. 
Oklahoma. 9 Med. L. Rplr. 1945 (Okla 
Crim. App. 1983). In Stahl, me court 
refused to overturn the trespass convic
tions of several reporters who entered 
private property while covering a dem
onstration. 

PENNSYLVANIA 
Shield Law; 42 Pa Cons. Stat Ann. sec. 
5942 (Purdon 1985 & Supp. 1 990). 

No court has ever decided whether the 
Slate shield law, which was enacted in 
1 937. protects student journalists from 
being forced to disclose confidential 
sources of infonnation. TIle law pro
vides a qualified privilege to reporters 
who are "engaged on. connected with, 
or employed by any newspaper of gen
eral circulation" or other news medium. 

Al!hough the law requires that news
papers be "'of general circulation," nei
ther the statute nor the courts have de
nned this term. The student news media 
might have to show !hat their product is 
disseminated outside the high school or 
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college community to qualify for the 
privilege. 

The state supreme court has stated 
that the law provides a qualified privi
l ege against compelled disclosure. In re 

Taylor,412Pa. 32,193 A.2d 181 (1963). 
The court in Taylor rejected a reporter's 
claim that. confidential sources and in
formation were absolutely privileged 
under the First Amendment or state 
coostinttion. However, the court ruled 
that the privilege applied to confidential 
documents, as well as personal infor

mants. Moreover, the court stated that 
the shield law should be liberally con
strued in favor of the news media. when 
the meaning of the law is ambiguous. 

InAllemose Construction. Co. v.B uild
ing & Construction Trades Council, 44 3 
F. Supp. 489 [2 Med. L. Rptr. 1879] 
(E.D. Pa. 19n). a federal district court 
held that the state shield law protects all 
sources whether confidential or nol A 
federal court of appeals stated that the 
priv ilege must be balanced against a 
criminal defendant' s Sixth Amendment 
rights. Riley v. Chester, 612 F.2d 708 (5 
Med. L. RplC. 2161] (3d eir. 1979). 

In libel cases, a news medium-defen
dant may invoke the law to protect the 
confidentiality of soW"Ces and infonna
tion. Mazzella v. Philadelphia Newspa
pers Inc., 479 F. Supp. 523 (E.D.N.Y. 
1979) (interpreting Pennsylvania's 
shield law). However, unpublished in
foonation may be discovered by a plain
tiff in a Jibel case so long as the identity 
of the source of the information is not 
reveaJed. Halchard v. Westinghouse 
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Broadcasting Co., 532 A.2d 346 (pa 
1987). 

RHODE ISLAND 
Shield Law: R.I. Gen. Laws sec. 9-19.1-
I to 9- 19. 1-3 (1987 and Supp. 1990) 

Student reporters may have a difficult 
time claiming the protections afforded 
by the state shield law. The law extends 
a qualified privilege to reporters who 
acquire confidential infannation "in 
[their 1 capacity" as reporters. Reporters 
are protected if they are "dirocdy en
gaged in the gathering or presentation of 
news for any accredited newspaper" or 
other news media. 

The law does not define what consti
tutes an "accredited newspaper or news 
medium." Student publications might 
not be considered "accredited" news 
mediums if the courts interpret that to 
mean that they have been determined 

appropriate for publishing legal notices. 
However, many student publications 

could meet the law's defin i tion of 
"newspaper." The law requires that 
news papers and periodicals be "issued 
at regular intervals and have a paid cir
culation." This requirement obviously 
poses problems for student reporters on 
newspapers that do not have a paid cir
culation. 

The law, unlike Lhe shield laws in 
several states, does not require tha t a 
reporI.Cr be "employed by" the news 
media or be a "professional journalist-" 

The privilege may be overcome if 1) 
the reporter waives it by publishing the 
confidential infonnation, 2) the infor-

mation is sought from a reporter who is 
defendant in a libel case or 3) the infor
mation concerns a proceeding that is 
required to be secret under state law. 

Litigants also may force disclosure of 
confidential information if they offer 
substantial evide nce that the informa
tion is "necessary to pennit a criminal 
prosecution for the commission of a 
specific felony, or to prevent a threat to 
hwnan life" and that the information is 
not available from alternative sources. 

The state supreme court ruled in 
August that the shield law could not be 
invoked in a libel action by a reporter 
who obtained information from confi
dential sources. Capuano v. The Outlet 
Co .• 579 A.2d 469 (R.T. 1990). The 
coun also said that there was no Erst 
Amendment privilege for the reporter. 

A federal district court has held that 
partial disclosure of confidential infor

mation does not constitute a wai ver tJf 
the privilege. Fisher v. McGowan, 585 
F.Supp. 978 (10 Med. L. Rptr. 1650] 
(D.R.J. 1984). 

VERMONT 
Shield law: None. 

Student reporters probably enjoy a 
qualified privilege against compelled 
disclosure of confidential infonnation 
under the First Amendmentand the state 
constitution. The suprem e court ex
tended a privilege based on the First 
Amendment to a reporter for the com
mercial press in State v. St. Peter, 132 
Vt. 266, 315 A.2d 254 (1974). A state 
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could be based on the state constitution 
Vermont v. Blais, 6 Med. L. Rptr. 1 537 
(Orleans County Disl. Cl. 1 980). 

The privi lege may be overcome in 
criminal cases if a party �hows that the 
infonnation is rekvant and material to 
the issue of gui lt or innocence and not 
available from other sources. St. Peter. 

VIRGINIA 
Shield law: None. 

Student reporters probably could as
sert a qualified privilege against com
pel led disclosure of confidential sources 
and information. The supreme court 
never has decided whether students may 
assert the privilege. But in Brown v. 
Co mmonwell Ith, 214 Va. 755. 204 SE.2d 
429. cert. denied , 4 1 9  U.S. 966 (1974) , 
!.he statesupreme court held that report
ers were protected under the First 
Amendment from being forced to di
vulgeconfidenlial sources and infonna
tion. 

Because the court recognized a con
sdtutionaJ privilege to refuse to disclose 
confidentiaJ infonnation. the court may 
be more likely to protect students or 
other persons engaged in newsgat.hering 
from compel led disclosure. 

The court in Brown said that the privi 

lege may be overcome in criminal cases 
only when the tes ti mony is "essential to 
a fair lrial." 
In civil  cases. the privilege may be 
overcome only in "rare and compelling 
circumstances." Gilberl v.AlliedChemi
cal Corp . •  4 1 1  F. Supp. 505 (E.D. Va. 
1 976). The federal disuict court said 
lhat the party seeking disclosure must 
show that the information is cruciaJ 10 
the case and not avail.able elsewhere. 
The court also held that the privilege 
could be overcome in libel cases when 
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the reporter is a defendan t. Also, the 
privilege only protects confidential in
formation and sources. 

WEST VIRGINIA 
Shield law: None. 

Student reponers probably would be 
proteCted from compelled disclosure 
under me state's recently recognized 
constitutional privilege. In West Vir
ginia \I. Henry, 389 S.E.2d 188 ( 1 77 
Meet. L. Rptr. 1 627) (1 989), !he state 
supreme COlDt of appeals held that the 
First Amendment protect.ed reporters 
from compelled disclosure of infonna
tion . Although the reporters in the case 
also contended lhat they were protected 
by the stale constitution. the court did 
nOl address that argumenL (A federal 
coun in West Virginia previously had 
recognized a qualified privilege against 

disclosure based on the First Amend
ment. Maurice v. NLRB . 7 Moo. L. Rptr. 
2221 (S .D.W.Va. 1981). rev'd on Oilier 
grounds, 69 1 F.2d 182 (4th Cir. 1982). 

The court in Henry did not consider 
whether the testimonial privilege would 
apply to students. 

It also refused to recognize an abso
lute privilege against compeUed discJo. 
sure. The privilege may be overcome if 
the party seeking disclosure makes a 
"clear and specific showing" that the in
fonnation is highly material and rele
vant, necessary or critical to the main� 
nance o f the claim and unavailable from 
o!her sources. 

The court in Henry stated that the 
privilege would be harder to overcome 
in civil cases. lt also ruled lhat the privi
lege applies equal ly to confidential and 
non-confidential information .. 

City Police Confiscate Student's Camera 
MICHIGAN - The editor of Western 
Michigan University's student newspa
per had his camera confiscated in Sep
tember by a police officer for taking 
photos of another officer. 

Nik Kalyani, editor in chief for the 
Western Herald student newspaper. was 
photographing Kalamazoo Townsh ip 
Police Officers patrolling the city. While 
Kalyani was taking photos of an officer 
writing a ticket in an off---campus hous
ing area, a second officer took his cam
era away from him. 

Kalyani proteSted and showed the 
officer his journalism identification, but 
officer Thomas Miles took !he camera to 
his patrol car and exposed the fUm. 

Kalyani filed a forma l complaint 
against Officer Miles "to remind police 
officers of their Constitutional duty to 
allow joumaJists to do their jobs without 
hindrance." 

Kalyani followed his complaint with 
a list of demands for the Kalamazoo 
Township Police Department Kalyani 
requested that Officer Miles be repri
manded for his actions, that the depart
ment implement a policy on how to deal 
with the media and that the police de
partment send Kalyani a letter of apol
ogy. 

Kalyani says all demands have been 
mel He has no plans foc legal action 
against the department. 
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Montclair State 

Student Newspaper 

Cries Harassment 
NEW JERSEY -The Montclair State 
College srudent newspaper is consider
ing legal action after school officials 
twice confiscated Or destroyed photo
graphs taken by staff members. 

In October, Montclair St.a1e track 
coach John Blanton forced MOnJclar

ion pho tog raphy editor Kristin 
Marcussen to accompany him 1.0 his 
office and tum over a roll of film after 
she photographed him during practice. 
B !anton told hershe either had to obtain 
his photo from the public relations office 
ask him to pose f01 one, but she could 
not take them as he coached the team. 

Five months earlier, Moruclarion 

staff writer A nthony DiPasquale 
claimed he was assaulted and film 
ripped from his camera when he tried to 
photograph an altercation between 
campus police and students during a 
party. Dipasquale said an unidentified 
police officer broke the camera ' s bat
tery compartment while destroying the 
mm. 

Dipasquale is suing theschoolforthe 
dam age done to his camera. The 
Montclarion is exploring legal action 
for violation of its First Amendment 
rights. 

The Montclarion contacted Peter 
DanLa, a Hackensack, NJ., consUlu
tionallawyer, who wrole a letter to the 
Montclair Slate president demanding 
that an investigation Lake place. In the 
letter, Danta said the actions of the 
campus police "clearly show a lack of 
understanding of the constitutional 
rights of news gatherers .. . and further 
show a lack of guidelines for the con
duct of staff and campus police and a 
lad::: of training of the campus police." 

Michael Walmsley, Montclarion edi
tor in ch ief, said the newspaper felt it 
was time to start fighting back. 

"If we stand back and let this happen 
to us, it's going to happen to other col
lege newspapers," he said. "We're get
ting sick of this. We should be treated 
just like any other newspaper." 

Montclair State administrators said 
they were investigating both incidents, 
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but Walmsley and DiPasquale said they 
did not trust the school to take any ac
tion. DiPasquale said that when he 
complained aboutlbe May incident, the 
school put the burden of proof on him. 

"The administration told me I had 10 
get in touch with all the witnesses and 
get everyone to call them ," he said. "1 
was worlcing three jobs this summer, 
and that's what they were counting on." 

DiPasquale said he did not file charges 
against the school because he wished to 
avoid a media circus. But he became 
convinced the school has no intention a 
punishing the officers, so betOOk action. 

"They keep telling me 'We have an 
investigation going,' but I haven't even 
been contacted," he said. "Whatkind of 
investigation is that'?" 

Phyllis Miller, director of communi
cations at Montclair State, said the uni
versity could not comment on the inci
dentinvolving DiPasquale since because 
it is in litigation. Miller said Danta's 
letter requested a meeting about the 
second incidenl The only action that 
appeared cenain a1 press time was thal 
the university was planning an open 
forwn on the freedom of the student 
press .• 

Tulsa School District Loses Libel Suit 

OKLAHOMA - A nineteen year
old mother of two won $5,001 in a 
libel suit against the Tulsa school dis
trict for articles published in her alma 
mater's student newspaper. 

TIna McClellan sued because she 
claimed statements pub lished in 
McLain High School's student 
newspaper Scott's World between 
1988-1989 were libelous, invaded her 
privacy and caused her to suffer emo
tional distress. 

Although mostofthecornments used 
only McClellan's initials, her lawyer, 
Robert Durbin said it was clear the ref
erences were to her. McClellan's 
mother said Tina was the only female 
student at McLain High School at the 
time with her daughter's initials. 

The "Rwnors of the Year" section 
of the May 1988 edition of Scott's 

World said. "T.M is pregnant again. " 
The November 1988 issue said 

"T.M is the real umfoofoo," using � 
tenD from Eddie Murphy' sfJIm "Raw," 
deflned as an African woman brought 
to the U.S. ro be a servant and sexual 
roy. 

During her senior year of 1989, the 
"Predictions" section of the May edi
tion stated , "In the year 2006 maybe 
Tina McClellan and Noni will stop 
sharing Quiller." Noni is Tina's 
mother's nickname and Quiller is a 
friend of the family. 

"In the year 2010 maybe T.M. will 
fmaUy figure out who the father of her 
child reaUy is." 

Tina's mother said that because of 

the statements Tina did not want to go 
to school, eat or rake care of her chil
dren. 

Tim NeUer. faculty adviser of the 
journalism class testified he did not 
see the 1989 statements and did not 
know who inserted them. 

The school district denied the state
ments were defamatory. 

McClellan, who soughl$400,OOO.OO 
in damages, has since moved to Kan
sas . 

TIle school district has no plans at 
this time to appeal .• 
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LEGAL ANALYSIS 

Beware Libel : It Can Pack A Punch 
Sometimes the Road to Co urt is Paved with Good Intentions 
A ILhough many reporters believe that 

good journalists need only be vaguely 
aware of the possibility of libel suits 
while bad journalists should live in 
constant fear of them , libel is more 
complex than sloppy journalism. 

Can you, the reporter, call someone 
else a cheat or a thief i n  a story just 
because someone else says it? Is there 
any difference between writing about 
the school's president or principal and a 
random student? Are you legally pro
tected when you maJce certain state
ments in an editorial or column? 

Every journalist needs to understand 
the specifics of libel law. An individual 
student reporter and editor as well as 
their publication or broadcast station 
could be responsible for significant 
money damages if they libel someone. 
They could also ruin the credibility of 
their news medium for a long time to 
come. 

A crucial aspect of libel law is that it 
centers upon how the expression and 
communication of an information af
fee LS an individual's reputarion. Itis not 
always clear when a comment in a story 
about another person will rise to the 
level of providing the basis for a legal 
claim. 

Thus in looking for potentially libel
ous statements ed.i tors and reporters must 
be aware of the impact of a particular 
statement, the context in which it is 
made. who it is describing and who it is 
that is receiving (reading or hearing) the 
statement. 

All student journalists should be con
cerned about libel because they can 
commit it in student newspapers, year
books andover the airwaves. But if they 
understand the law and follow its limita
tions, they can avoid libel and still de 
their job. 

Free Speech Versus Reputation 
Libel law reflects a tension between 

the importance our law places upon 
freedom of speech andon an individual's 
right to preserve her good reputation . 
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Reputation is not purely an abstract 
concept. A story tha� contains a libelous 
statement about a person can create 
measurable financial injury for that 
person that can result in money judg
ments against you or your newspaper or 
yearbook. 

Reputation is the key concept. The 
student journalist must ask herself how 
what she has written changes the way 
people think: about a particular individ-

uaI. For example , you might want to 
profile a school administrator in a story 
you are writing for the newspaper. There 
are any nwnber of interesting facts . 

rumors and allegations you have gath
ered that you might want to include in 
the article such as infonnaLion that the 
administrator was a Rhodes scholar, 
worked for a large cOf}X>ration before 
switching to academia, was fired from 
his or her last college job or is a con
victed felon. 

Each of these items changes the way 
the audience of your article thinks about 
the school administrator in a different 
way, and each requires a different level 
of care in substantiating them before 
they can be published. 

No school administrator would likely 

sue you or your paper for mistaJcenly 
identifying him as a Rhodes scholar or 
former corporate executive. Instead. 
these mistakes will just reflect poorly on 
the credibility of your newspaper. But if 
you write that. he was ftred from a job 
when he was not, or was convicted of a 
crime he was never charged with, then a 
libel lawsuit could follow. 

Thus. libel has been described by 
courts as anyprintedcommunication -

words, pictures, and somerimes broad
casts, - that tends to expose one to 
public hatred, shame, contempt or dis
grace or c.amages one' s reputation in the 
community or injures one 's livelihood. 
The spoken fonn of libel is called slan
der. Libel and slander jointly fall under 
the general heading of defamation. 

In order for a person to prove that he 
has been defamed, he must establish 
each of the following four elemenr.s: 
publication, identifICation, injury and 
fault 

Publication. TIle statement was 
"published." i .e., communicated to a 
third party. This does not mean that the 
statement has LO be in a newspaper and 
circulated; the defamatory statement 
could simply be on a computer screen in 
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the newsroom and read by other staff 
membe� to constitute publication. 

Identification. The person suppos
edly libeled was identified in Ihe article. 

If the publication does not specifically 
refer to the individual by name, it must 
be shown thaL some people who read the 
story believed Ihe person claiming to 
have been defamed had been identified. 

This leads to two types of situations. 
In the fIrst, a journalist or newspaper is 
not protected simply by the fact that they 
do not use the individual's name. If the 
paper makes unsubstantiated comments 
about the brutality and unprofessional 
behavior of campus law enforcement as 

evidenced by a pattern of campus police 
actions, it is possible to libel the individ
ual who is in charge of the campus 
police if some readers of the article 
believed the article was describing the 
school's Director of Public Safety. 

It is also possible to libel an individual 
by making general statements about 
entire group if the group is small enough. 
For example, the charge that one un
named teacher at Smith High School 
uses illegal drugs does not libel the 80 
teachers at the school. However, the 
charge that most math teachers at Athens 
High School use illegal drugs could libel 
any of the math teachers. The courts 
have yet to define precisely the group 
size limit for individuals seeking libel 
damages because of statements made 
about a group that includes them, but a 
rule of thumb seems to be that if the 
group contains fewer than 25 persons, 
they might have grounds to substantiate 
a libel charge. 

Injury. The person who was allegedly 
defamed was injured, Le., his reputation 
must be damaged in the eyes of the 
commuruty. TIle term "community" 
can mean a small segment of society. 
For example, the charge that the school's 
valedictorian cheated on an exam could 
be libelous even though his reputation 
was damaged only among a relMively 
small group of students and teachers. 
Depending on the typeoflibel, the sup
posedly injured person may be required 
to prove that he actually lost money 
because of the libel. 

Faull. The defendant was at fault in 
publishing the statement There can be 
no liability without fault Public offl-
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cials such as government office holders 
and top-ranking public school adminis
trators, or public figures such as rock 
stars and professional athletes, must 
prove a. higher level of fault than an 
ordinary person. This will be discussed 
later in the public offlcia1/ public ftgure 
section. 

Republkation of a Libel is Still a Libel 
One pervasive misconceptiOll among 

journalists is that if they put quotation 
marks around a statement and identify 
its source, they will not be responsible 
for libeling someone. According to the 
law, however, the republication of a 
libel is still a libel. 

Thus if the captain ofthefoolball team 
is mad at being benched and goes on the 

thal believing something is true and 
proving it in a court of law are two 
different things. In Philadelphia News
papers v. Hepps,! the Supreme Cowt 
ruled that the burden of proving the 
falsity and fault of a statement rests with 
the person alleging that he was defamed.. 
This 1986 case makes winning a libel 
suit substantially more difficult for the 
party claiming he was libeled because 
previous to the decision some courtS 
said it was up to the media defendant to 
prove the truth of the challenged state-
ment 

Thus, only if the party who was sup
posedly injured by the statement were 
able to present some competent evi
dence that the charges are false will the 
issue be decided by a judge or jury. 

A pUblication usually is responsible for any libelous 

statement it prints even though the statement is made in 

a letter to the editor, appears in an advertisement or is 

attributed to a third party. 
record as saying the football coach has a 
drinki ng problem and physically assaults 
the playexs on the team, a newspaper or 
yearbook that publishes it is not pro
tected from legal action merely because 
the captain is the origin of the comment. 

Unless the statementis true, the newspa
per may have merely compounded a 
wrong by communicating a baseless 
statement 10 a large group of olherpeople. 
A publication usually is responsible for 
any libelous statement it prints even 
though the statement is made in a letter 
to the editor, appears in an advertise
ment or is attributed to a third party. 

Defenses 
A legal defense is a specific exception 

carved out of the general rule which 
protects a journalist from being held 
responsible for what in other circum
Stances would be actionable Ii bel. There 
are a number of defenses available to the 
merua when sued for libel including 
truth, privilege and fair comment. The 
media defendants have the burden of 
proving these defenses in a court of law • 

but if they are successful, then thealleg
edly defamed person recovers nothing. 

Truth. Truth is an absolute defense to 
a charge of I ibel. It goes witholll saying 

Moreover, the charge need only be 
"substantially" true. For example, if the 
paper were to report that Mr. Smith was 
11 habitual criminal, it might be libelous 
if Mr. Smith could prove only one con
viction. However, the charge that Mr. 
Smith was convicted of embezzling 
$1,500 would not be libelous if the evi
dence were to show a conviction of 
embezzling only $1,200. 

Privilege. Most state grants a privi
lege to publish fair and accurate ac
Counts of official proceedings and re
ports. The media legally may not need 
to verify the accuracy of charges � 
in such reportS and proceedings although 
ethical considerations and professional-
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tOllJilUUdfrom pare J5 
ism might demand more. The best ex
ample of such a pri vilege is the reporting 
of court proceedings. It would not be li
belous to report that the high school 
studeotbodypresident had been char'ged 
willi drunlc driving. However, ifhe had 
been acquiued. the paper would have to 
report that fact also, to be fair and accu
rate. or lose its privilege. 

What are "official reports and pro
ceedings?" Meetings are "official" if 
there is a state or loca1 law that ceq uires 
that the meetings take place. Meetings, 
records and reports of the foUowing 
types of agencies generally have been 
held to be "official:" school boards. 
boards of regents. cily councils, courts 
of law, legislatures and most quasi-judi
cial, legislative and executive agencies. 

The Public OfT'lCisVPublic Figure Rule 
In the 1964 case, New York Times Co. 

v. Sullivan,z !he Sapreme Court created 
a new constitutional defense to libel 
suits. The Court said that if the person 
al leging injury were a "public offICial," 
!.hen in order for her 10 win. she would 
have to prove that the false and damag
ing statement was published "with ac
tual malice" - with actual knowledge 
that Lhe statement was false or with 
reckless disregard as to whether it was 
false or not This is a VeI'j heavy burden 
on someone suing for libel damages. In 
effect, thesupposedly injured party must 
often prove that the defendant in fact 
entenained serious doubts as to the truth 
of the charges published. In a laler case 
the Supreme Court said these same kind 
of protections applied to cases involving 
certain types of "public figures. '" 

For private individuals, those who are 
not public officials or public figures, the 
level offault necessary is typicaUy much 
lower. The standard varies from state to 
state, but generally lhecourtasks whether 
the editor, reporter or publisher used 
that degree of care that the average or 
reasonable edilOr, reporter or publisher 
would use. Usually the issue of negli
gence concerns what actions the news 
medium took to verify the accuracy of 
the charges made. 

As a practical malter, many libel suits 
are won or loston the question of whether 
the person claiming injury qualifies as 
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public official or public fi gure  or is a 
purely "private" individual. 

A journalist should use the examples 
listed below as a rough signpost for 
whether a person is or is not a public 
figure. There are many gray areas 10 the 
inquiry. Forexample.is aprivatepersotl 
involved in a public issue a public figure 
or a private fJgUre? When, if ever, does 
a public flgUre rerum to private swus? 
And what is Lhe cutoff point between 
being a low level government official 
who is a private figure and a goverrunent 

Generally, a puhlic figure 

is one who has voluntarily 

thrust himself or herself 
into the public limelight 

either by virtue of 

achievements (athletic, 

. political or otherwise) or 

attempts to influence the 

outcome of a public 
controversy. 

official who becomes a public figure? 
Due to the difficulty of the determina
tion (even courts are inconsistent in 
making these decisions), a student jour
nalist shou1d never assume that his as
sessment of the status of the potential 
libel victim is correct Only the courts 
can malce this determination, and their 
decisions will vary from factsilllation 10 
fact situation and jurisdiction to juris
diction. The status of the person being 
reported upon should never affect the 
care wiLh which reporting is done. 

A public official is one who has, or 
appears to the public to have , a substan

tial respon.ribility for or conttol over the 
conduct of government affairs. A per
son is not a public official just because 
he is paid with government funds. School 
board members, school superintendents, 
principals, university trustees and col
lege administrators at public schools are 
all probably public officials. Some state 
courts have determined that public school 
teachers are public officials while others 
have come to theopposil.econclusion. If 

you have a question, check: with the 
SPLC to determine what the law is in 
your state. 

Generally, a public figure is one who 
has yolunuuily thrust himself into the 
public limelight either by virtue of 
achievements (athletic, political. or 
otherwise) or attemptS to influence the 
outcome of a public controversy.� 

Opinion Versus Fact 
Until the recent Supreme Comt decj

sion in Milkovich Y. Lorain JoW'Nli Co.,s 
most journalistS and media lawyers be
lieved that there was an absolute privi
lege for statements of opinioo as 0p
posed to statements of facl But now 
editorials. columns, reviews and letU7S 
to the editor might no longer be the safe
haven Lhey were once thought to be. 

In an earl ier case, Gertz v. Robert 
Welch. Inc., the Supreme Court wrote, 
"Under the First Amendment there is no 
such thing as a false idea. However 
pernicious an opinion roay seem, we 
depend (or its correction not on the 
conscience of judges and juries but on 
the competition of other ideas. � This 
seemed to suggest that since opinions 
could never be proved either true or 
false, they could never contain the same 
potential for causing harm toan individ
ual as a false fact. 

But of course the distinction between 
fact and opinion is not always clear 
because often a reporter or ediwr will 
arrive at certain opinions on the basis of 
his or her understanding of certain facts. 
Thus the Court in Milkovich determined 
that opinion based on a description of 
facts that would otherwise be consid
ered libel, is no less libelous merely 
because it is labeled opinion. 

In Milkovich the Court ruled that state
ments in a reporter's column which 
implied that a high school wrestling 
coach lied in a judicial proceeding were 
sufficiently based in fact 10 be measured 
as true or false, thereby providing the 
grounds for libel.' 

Thus, even though Lhe offending col
umn contained all the characteristics of 
an opinion piece, it was located on the 
sports page ("a traditional haven for 
cajoling, invective and hyperbole" ) 
under the large caption "TO [the 
columnist's initial] Says . . .  " accompa-
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nied by a small box photograph of the 
columnist, the Court nevenhelessdcter
mined that statements contained in the 
piece alleging that the coach lied during 
an official hearing could be proved false 
and libelous. The Coun observed that 
the statements "']n my opinion Jones is 
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a liar,' can cause as much damage to 
reputation as the sta.l.Cment 'Jones is a 
liar. "'8 

But the Court also noted that it be
lieved that there were sufficient consti
tutional safeguards in place that its deci
sion would work: no hardship on the 

press. In particular, a person claiming 
injury in an action against the media 
must still prove that the statement is 
false. And pure opinion addressing 
matters of public concem "which does 
not contain a provably false factual 
connotation" is still fully protected by 
the Constitntion according to the court. 

Additionally, statements which no 
reasonable person would believe to be 
staling actuaJ facts, such as satire and 
rhetorical hyperbole, remain protected 9 
Also, the allegedly injured party COll
templating legal action must still prove 
some level of faull Finally, if the 
supposed! y injured party wins, she must 
still overcome a close scrutiny by re
viewing courts.IO 

While it is not clear whether Milkov
ich will lead to significantly more libel 
judgments against the media, it is al
ready evident that prospective plaintiffs 
are testing the waters to see whether it 
will be easier to obtain a judgment for 
what had previously been considered 
proteCted opinion pieces. 

In the meantime, vociferous colum
nists, editors and other journal ists should 
not feel thechill of censorship and change 
the way they do their jobs. Instead . they 
should exercise some healthy common 
sense and use reasonable care in sub
stantiating all potentially damaging state
ments. This advice will also stand opin
ion page editors in good stead when 
auempting [0 determine whether state
men ts in letters to the editors and col
umns cross the line and become libelous 
because of their factual basis._ 

Notes 
iJ 

1 Philadelphia Newspapers v. Hepps. 
475 U.S. 767 (1986). 

Wew York Times Co. v. Sullivan, 376 
U.S. 254,280 (1964). 

) Cur/is Publishing Co. Y. But/s, 388 
U.S. 130 (1967). 

4 Gertz v. Robert Welch. lnc.,418 U.S. 
323,345 (1974). 

5 Milkovich v. Lorain Journal Co., 
110 s. CL 2695 (1990). 

6 Gertz, 418 U.S. 323 at 339-340. 
1 Milkovich, 110 S. Cl at 2707. 
• /lepps. 
9 Milkovich, 110 S. Ct. at 2706. 
10 ld. at 2707. 
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Internsblp opportunities with the SPLC 
are available each school semester and dur

ing the summer for college and law students 
with an interest in media law. Interns write 
and produce the Repor/. handle requests for 
infonnation on student press rights and 

conduct research on legal issues. Interested 
individuals IITC encouraged to write for more 
information. 
Drawings, cartoons and news tips are 

welcome and needed by the Report staff. 
Help us inform the student jomalism com
munity by contributing your slcills and infor

mation. Write or call us at: 
S tudent Press Law Center 

Suite 504, 1 735 Eye St., NW 
Washington. DC 20006 

(202) 466-5242 
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Your subscription supports the work 
of the Student Press Law Center. 

The Student Press Law Cenler is the only national 
organizalion devoted exclusively to protecting the First 
Amendment rights of this nation' s high school and 
college journalists. 

The Center serves as a national legal aid agency 
providing legal assistance and informalion to students 
and faculty advisers experiencing censorship or other 
legal problems. 

Three times a year (Winter, Spring, and Fall), the 
Center publishes a comprehensive Report summarizing 
currenl controversies over student press rights. In 
addition, the Report ex.plains and analyzes complex. 
legal issues most often confronted by studenl 
journalists. Major coun and legislalive actions are 
highlighted. 

Defending your rights isn't cheap, Subscription 
dollars form a large pan of our budget. 

Your subscriplion price will help us continue to 
serve as Ihe nalional advocate for the rights of student 
journalists. Olher contributions are tax-deductible. 

All orders must be pre-paid. 
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Washington, DC 20006 
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City, State, Zip ___________________________ _ 

o I wish to support Ihe work of Ihe Studenl Press Law Center 
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