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Minnesota 

Press awaits ruling on prior review 
The briefs have been filed and the 

oral arguments have been made. Now 
its up to three federal appellate court 
judges in Minnesota to decide wheth
er school rules forcing an under
ground publication to submit copies 
to a principal for review before distri
bution is an unconstitutional restraint 
on student First Amendment rights. 

The Eighth Circuit Court of Ap
peals will be deciding the case in the 
context of an alternative newpaper 
called Tour de Farce that was passed 
out and banned at Fridley High 
School in suburban Minneapolis. The 
decision will affect public high 
schools from Minnesota to Arkansas. 

"If we got to win the case based on 
who made more sense, we would 
surely win," said Stephen Foley, at
torney representing the student cre
ators of Tour de Farce. Foley felt the 
school did his clients' case little harm 
in oral argument before the court on 
October 17. 

"[The school's attorney] men
tioned the Kulheimer case [a decision 
by the Eighth Circuit handed down 
last summer that supported student 
First Amendment rights and over
turned a lower court's decision] and 
the judge said, 'Yes, ... but we re
versed that decision.' He obviously 
hadn't read the decision. The judge 
tried to explain it and help him out," 
Foley said. 

Foley said he spent his time ad
dressing the issue of prior review. 

"The school district argued that 
since [Tour de Farce] wasn't school 
sponsored [the students] shouldn't 
have it, shouldn't need it." 

In the spring of 1985, school offi
cials threatened to suspend the stu
dent publishers of Tour de Farce if 
they did not submit the paper to the 
principal for review before distribu
tion. The students refused. 

After exhausting all administrative 
remedies in the school district, the 

Help support the First Amendment. Celebrate Freedom 

of the College Student Press on Jan. 19. To find out how, 
write: College Media Advisers, Committee on Freedom 

of the College Student Press, Student Publications, 

Eastern Illinois University. Charleston, Il 61920. Better 

yet. call NOW! (217) 581 -6003. 
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students filed sui t in federal district 
court. which granted summary judg
ment in favor of the students, ruling 
that any prior review of unofficial 
student publications is unconstitu
tional. 

The school district voiced concerns 
surrounding liability if the students 
published libelous statements and the 
extent to which it would be able to 
exert its authority to punish such 
actions. 

Foley addressed this concern upon 
Questioning from one of the judges. 
He pointed out alternative remem
dies available to the school district in 
the event that such an instance 0c
curred rather than the reliance on a 
system ofpnor review. 

"The judge asked us if the students 
published someth.ing libelous, then 
could the school then punish them," 
Foley said. 

"We said yes; but it better have 
continued on next page 
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continued from prevIOUS page 
been libelous and they had better be 
right." 

He argued the lack of demon� 
strated need for prior review citing a 
neighboring court of appeals circuit as 
an example. The Seventh Circuit in 
Fujishima v. Board of Education. 460 
F.2d 1 355 (7th Or. 1 972), specifical
ly held that a high school's rule 
prohibiting students from distributing 
any written material on school prem
ises without first submitting that 
material to the school for prior re
view constituted an unlawful and 
unconstitutional prior restrai nt. 

Despite this ruling, the school dis
trict said in a brief to the court, 
"Schools should not be placed in the 
difficult situation of having to act as a 
'safe harbor' for patently offensive 
and indecent materials and language, 
giving rise to an inaccurate public 
perception that the school condones 
or supports them." 

Foley stressed the need for an 
affinnation of the lower court's ruling 
saying, "You can't rely on school 
administrators to be concerned about 
students' constitutional rights." 

If Tour de Farce loses, Foley says 
he would be hesitant to ask his clients 
to appeal the decision to the Supreme 
Court, given the conservative politi
cal climate and the makeup of the 
Court at this time. 

"If the school distriCt loses I think 
they will try to take it to the Supreme 
Court. They have a much better 
chance for review than we would 

Missouri 

High Court 
asked to hear 
student press 
case 
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have. There is a good chance [the 
Court] might do what they did in 
Fraser," Foley said, referring to the 
Supreme Court decision this summer 
in which the court held schools had 
the right to regulate vulgar speech in 
the contex.t of a school-sponsored 
assembly. 

David Hols, the attorney rep
resenting the school district, echoed 
this statement. "The issue is certainly 
one which the Supreme Court would 

A Missouri sch ool district has 
asked the U.S. Supreme Court to 
review a decision that upheld the 
rights of students to write about 
teenage pregnancy and the effects of 
divorce on children in their student 
newspaper. If the Court agrees to 
hear the case, it could result in the 
first high school student press deci
sion ever issued by the nation's 
highest tribunal. 

The Hazelwood School District 
filed a petition with the Court on 
November 22, asking for the rever
sal of last summer's dedsion of a 
U.S. Court of Appeals in S1. Louis. 
In Kuhlmeier v. Hazelwood School 
District, 795 F. 2d J 368 (8th Cir. 
1 986), the court of appeals said that 
the school district had violated the 
First Amendment rights of three 
fonner Hazelwood East High 

be interested in," he said. 
Hols added that the judges were 

"gentle" with him in questioning, 
while they asked "hard and challeng
ing" questions of his opponent. 

"I try Dot to draw conclusions on 
these things," Hols said, "but if you 
drew your conclusion based on how 
they asked their Questions, we would 
win hands down." 

A second suit was filed by Foley in 
June in federal district court on � 
half of students at Fridley who were 
suspended from school following the 
appearance of an article called "Slash 
and Trash '86" in an issue of Tour de 
Farce. 

He is seeking a permanent injunc
tion to have the suspensions removed 
from the students' files and to stop 
the schools from taking such action 
again. 

The article detailed vandalizaton 
of the home of a foreign language 
teacher at the school. It stated that 
many of the students attending Frid
ley High School would like to have 
claimed responsiblity for the act. 

The suspensions resulted because 
school officials believed ' the article 
had advocated student vandalism di
rected against teachers. 

Foley says the trial date in this 
second case is set for some time in 
May unless a decision is reached in 
the fIrst case that decides them both. 

"A decisioo [in the first case] could 
take anywhere from 90 days to nine 
months. We just have to sit and 
wait.". 

School students by censoring arti
cles that appeared in 1 983.  The 
court ruled that the student news
paper at Hazelwood East, Spec
trum, was a "public forum for the 
expression of student opinion and 
that the articles objected to by the 
administrators could not have been 
forecast to materially disrupt c1ass
work, �ve rise to substan tial disor
der or lDvade the rights of others." 

Although seen as a significant 
victory for student free expression, 
the court of appeals' decision was 
in general agreement with other 
federal court opinions from around 
the country decided in the past 1 0  
years. 

The Supreme Court is expected 
to decide whether it will hear the 
Kuhlmeier case or let the lower 
court's decision stand by mid July. 

Winter 1 Q86-67 
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Ohio 

Court OKs yearbook photo contracts 
The Supreme Court of Ohio ruled 

in January 1986 that three Ohio 
school districts whose contracts with 
a photography studio granted an ex
clusive right to take student photo
graphs for the schools' yearbooks did 
not violate antitrust laws. 

The lawsuit, ThRXton v. Medina 
City Board of Education, 488 N.E.2d 
136 (Ohio 1986), was brought by 
Cynthia L. Thaxton, a senior at one 
of the high schools affected by the 
contracts. and by Victorian Photogra
phy Studio, Inc., a competitor of the 
studio that received the schools' con
tracts. They alleged that the contracts 
between Contemporary Photography 
Studio, Inc. and the Medina City, 
Ooverleaf and Highland boards of 
education vio lated Ohio's Valentine 
Act. The Valentine Act sets standards 
to determine liability for antitrust 
actions. 

The supreme court based its deci-

Win1er 1986-87 

sion in favor of the school districts 
upon its detennination that a public 
board of education is not a "person" 
for the purposes of the Valentine Act 
when the board operates within its 
clear legal authority. The act prohib
its certain restrictions on free trade by 
a "person" falling within its statutory 
definition. The court reasoned that if 
the legislature had intended the term 
"person" to include all governmental 
entities, it would have included them 
in the definition. 1n addition, since 
the legislature did expressly include 
foreign governmental entities within 
the statutory definition of "person," 
the legislature impliedly excluded all 
other governmental entities from the 
definition. 

The supreme court explained that 
occasionally boards of education bave 
been found to be "persons" for the 
purposes of a statute. However, in 
these instances, the boards have been 

engaged in commercial activities rath
er than acting in their governmental 
capacity. 

Since the court determined that the 
school boards were "acting within 
their authorized governmental capaci
ty by providing for and managing 
extracurricular acti vi ties," the court 
found that the boards were not acting 
as "persons" within the scope of the 
Valentine Act. Therefore, the court 
concluded that the three public 
boards of education could not be 
sued for antitrust violations under the 
Valentine Act. 

Ohio is the second state to rule 
that exclusive yearbook photography 
contracts do not violate antitrust 
laws. Arkansas made a similar ruling 
in Burge v. Bryant Public School 
District, 520 F. Supp. 328 (D. Ark. 
1980) .• 
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Nebraska 

Advertisers continue fight with college paper 
After being rejected by one federal 

judge, two members of the University 
of Nebraska community are talking 
tbeir battle for advertising space in 
the school's student newspaper to the 
nation's second highest court. 

In 1 984, the Daily Nebraskan re
fused to accept thier ads seeking 
roommates in which each indicated 
that he or she was homosexual. They 
filed suit in federal court, and last 
June received a decision denying 
them a right of access. 

The decision, viewed as a victory 
for student editors, stated tbat cam
pus newspapers, even though sup
ported in part by the state, did not 
constitute an open forum for any 
person who wanted to run an ad. 

"The campus newspaper of a state 
supported university is entitled to the 
constitutional protections afforded 
the 'press,' including freedom of ex
pression for the editors," said the 
judge in Sinn v. Daily Nebraskan, 
638 F. Supp. 1 43 (D. Neb. 1 986). 

"The degree of discretion which 
editors utilize in rejecting advertise
ments is not distinguishable, under 
any First Amendment analysis, from 
that exercised over any other sub
mitted material." 

Therefore, the court added, "Re
jection of an advertisement is a con
stitutionally protected editorial 
decision. " 

Jerry Soucie, Nebraska Civil liber
ties Union attorney representing 
plaintiffs Pam Pearn and Michael 
Sinn, says the decision whether to list 
sexual orientation "would properly 
rest with the person placing the ad
vertisement. .. 

In presenting his case before the 
U.S. Court of Appeals for the Eighth 
Circuit, Soucie contends that the ad
vertisements are protected commer
cial speech and are entitled to 
constitutional protection as long as 
the advertisements are not false or 
misleading and do not advocate iU� 
gal activities. 

The university argues that Peam 
stated during testimony that "she was 
in fact seeking a lesbian roommate" 
and thus attempting to discriminate 
in ber advertisement. 

Soucie responds that his clients 
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"were not advertising for a roommate 
of a particular sexual orientation . 
They were seeking a roommate with 
whom they would be compatible and 
who would not be upset to discover 
that they were homosexual . 

" By being open and honest about 
their own sexual orientation rather 
than concealing their homosexuality, 
they prevented anyone who chooses 
to answer the advertisement from 
being confused or misled." 

Soucie argues that the failure to 
identify their sexual orientation 
would be more likely to mislead and 
confuse anyone who might choose to 
answer the advertisemneot. 

" Disclosure avoids many poten
tially embarrassing and awkward situ
ations. By keeping the potential 
roommate ignorant. the Daily Nebras· 
kan policy requires difficult phone 
disclosure, a face to face confronta
tion, or the withholding of the infor
mation indefinitely. 

Soucie states that had the ad read, 
"Lesbian roommate wanted to share 
apartment," one might reach the con
cl usion that "no heterosexuals need 
apply. "  

"Under these circumstances the 
policy could be constitutionally ap
plied since the ads are discriminatory 
on their face," said Soucie. 

Wiltse, the attorney representing 
the university and the Daily Nebras
kan, offers that the editorial decision 
of the editor not to run the ad did not 
constitute the "state action" nec.
essary for demonstrating a First 

Amendment violation, and that the 
policy adopted by the publications 
board was made in response to the 
decision made by the editor not to 
run the ad. 

However, Soucie cites an editorial 
which appeared in the Daily Nebras
kan in January of 1 985 in which 
Chris Welsch, the editor who had 
rejected the ads, expressed his opposi
tion to the policy against self-descriJ)
tive advertisements. He advocated a 
policy which would have allowed self 
description. 

In speaki.ng with Welsch, Soucie 
said it appeared that rejection of the 
ad "was not his decision and that left 
to his own editorial judgement" the 
ad would have been run. 

"Self-description would be a better 
service to our readers," Welsch said 
in the editorial. "Knowing something 
about potential roommates is impor
tant-after all, you have to live to
gether. By using self-<1escnption , the 
discrimination can take place before a 
phone call is made, before a person is 
met, before you move in together." 

According to Soucie, Welsch took 
Pearn's ad to the general manager 
who said "don't run it." The matter 
was then taken to the publications 
board, who in effect, said Soucie, 
"imposed a policy on the staff of the 
Daily Nebraskan that was contrary to 
the policy favored by the editor." 

Despite this, Soucie did not call 
Welsch to testify. Wiltse said that fact 
presents problems for Soucie. 

"(Soucie) never proposed (at trial) 
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that the First Amendment rights of 
the paper were involved." 

"Welsch apparently just changed 
his mind. I am at a loss to explain 
why he changed his mind. In that 
particular editorial he criti�ized a 
policy which he in errect helped to 
make. When that editorial appeared, 
be was no longer editor . 

"What the publications board did 
was back up his original decision not 

COURTS 
to run the ad. He simply made 
known that he had second thoughts," 
Wiltse said. 

The trial court's opinion stated 
that "The University, acting through 
the Publications Committee or other
wise, could not have directed the 
Daily Nebraskan not to publish the 
advertisement had it chosen to do 
so." 

Wilste disagrees with that part of 

the decision. 
"I don't believe that the decision 

of one person can control an entire 
newspaper." Nevertheless, be plans to 
argue for affinnance of the lower 
court's opinion. 

No date has been set for argument 
before the court of appeals in the 
case .• 

Arkansas/Florida/Tennessee 

Courts open campus police records 
Campus police at the University of 

Florida and Eastern Tennessee State 
Un iversity (ETSU) have recently re
cei ved court orders to release records 
requested by newspapers through 
their state open records laws. And 
after bauling for two years with cam
pus police, The Herald at Arkansas 
State University (ASU) is considering 
a similar lawsuit against its schooL 

The Independent Flon'da AlJigator 
filed suit against the president of the 
University of Florida after the cam
pus police refused to release the 
names of two students who were the 
victims of campus crimes last sum
mer. President Marshall M. Criser 
contended that the records sought 
were protected by a Florida statute 
that requires student educational re
cords to be kept confidential. 

In response, The Alligator argued 
that the Question of access to campus 

, police records does not fall within the 
provisions of the Florida educational 
statute, but rather is governed by the 
state's Public Records Law. The flor
ida Circuit Court for Alachua County 
in Campus Communications v. Cn's
cr, 13 Med. L.Rptr. 1398 (1986), 
agreed with the students and held 
that the state legislature clearly did 
nol intend to include university po
lice records "within the ambit of the 
confidentiality requirements for edu
cational records." 

Uoder slightly different circum
stances, the Tennessee Court of Ap
peals in Press, Inc. v. Board of 
Regents for the State of Tennessee, 
No. 91 (Tenn. Ct. App. July 8, 1986) 
(per curiam), held that the Tennessee 

Wln1er 1986-87 

Open Records Law covers the release 
.of campus police records, citing a 
recent Tennessee Supreme Court de
cision that opened the records of the 
Memphis Police Department. ETSU 
did not raise any educational record 
privacy statute in its defense. 

The Johnson City Press, the local 
city newspaper, filed the lawsuit in 
November 1985 to force university 
officials to release campus police re
cords relating to an investigation into 
homosexual activities occuring in 
public places on campus. The trial 
court ruled for the newspaper and the 

university appealed. While the appeal 
was pending, The Press reported that 
although ETSU had prosecuted a 
student for indecent exposure, it did 
not press charges against at least 17 
other people who had signed sworn 
statements admitting to engaging in 
homosexual activities in campus 
bathrooms. Several of the statements 
allegedly were signed by ETSU fac
ulty members and prominent local 
citizens. During the appeal, the Ten
nessee Supreme Court handed down 
its decision in Memphis Publishing v. 

cOnlinUR(i on next page 
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continued from previous pagi' 
Holt, 7 1 0 S.W.2d 5 1 3  ( 1 986). ETS U 
agreed that the case was con trol lin g 
and acq uiesced to the court order 
requ iri ng release of the records. 

A fter Ihese coun decisions, edi tors 
and advisers at The Herald. Arkansas 
State Un i versi ty's twice-wee kly news
paper. are considering a lawsuit to 
challenge their ca m pus security of
fice's policy of allowing student jo ur
nalists access only to their acti vity 
report. According to the ASU adm in
istration,  campus security does not 
make any arrests, but merely detains 
offenders un til local police arrive to 
make the official arrest. Therefore, 
offic ial arrest records are available 
only from the local po lice stat io n and 
student j ourna lists should request the 
reco rds fro m local officia ls .  

The activity report i n  question i s  
a record o f  all cal ls received by cam
pus secu rity. It does not l i st any 
names and unti l two years ago was 
also off-limits to student journ alists. 

New York 

COURTS 

Access was only granted to students 
after an in forma l opinion issued in  
May 1 985 by Arkansas Attorney Gen
eral Steve Clark stated that the activ
ity report "should be open for public 
inspection and copying." However, 
even with this concession. student 
j ou rnaJists at ASU beli eve they are 
not being gj ven access to all relevant 
campus security records. 

ASU officia ls maintain that the 
Buckley Amend ment, a federal law 
that denies govern ment fund i ng to 
institutions that fa i l to restrict access 
to educational records to students 
and their parents, prevents the Uni
versity from re leasing any fu rther 
records. As yet , no court has ruled on 
the Buckley Amendment's applicabi l
i ty to ca mpus police records. A l l  cases 
in this area have dealt strictly with 
interpretation of state freedom of 
information or public records stat
ute s. The only official guidance on 
the federal law comes from an opin. 
ion issued by the U . S. Department of 

ADVISERS 

Education. 
Accord i ng to a 1 983 opinion letter 

by t he director of the DO E's Family 
Educational Rights and Pri vacy Act 
Office, campus law enforcemen t re
cords are education records under the 
Buck ley Amendment. A campus p0-
lice unit cannot disclose personally 
iden tifiable information about a stu
dent to any indi vidual other than law 
e n forcement officials of the same 
j urisdiction.  Although many col leges 
and unive rsities do make campus 
pol ice reports open to the pubhc, no 
school has e ver had federal fu nding 
removed as a resul t  of this disclo sure . 
Un iversi ty of Florida and Eastern 
Tennessee State officials did not raise 
the Buck ley Amendment in their de
fense . 

If Herald ed itors decide to pursue 
a lawsui t, the case may pro vide the 
first test for the DOE's interpretation 
of the BuckJey Ame ndment's appl ica
bility to campus police records . •  

Fonner adviser combats school and illness 
A high school newspaper adviser 

on Long Island is con tinuing to 
battle the school district that took 
away her posi tion and the illness 
that has kept her from facing that 
school district in court. 

In August 1 98 1 ,  without explana
tion, principal Edward Leistman of 
Carle Place High School removed 
Joan Sulsky as adviser of The 
Crossroads, a posit ion that she had 
held for 20 years. 

Sulsky filed suit in federal court 
in April 1 982 cla iming a violation 
of her First Amendment righ ts. She 
alleges that her d ism issal was in 
retaliation for refusing to censor her 
students. The suit cites 1 1  instances 
in which the principal ordered Suls· 
ky to change or delete articles that 
appeared in the newspaper. 

Sulsky, who has been suffering 
from leukemja, has since retired as 
an Engl ish teacher at the high 
school. 

Ciro Matarazzo. Sulsky's a ttor
ney, said that the j udge hearing the 
case agreed to allow a presentation 
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of videotaped testi m ony from Suls
kyo But her doctor would not al low 
it, saying that the strain would be 
too much for her. 

"The judge consented to the vi· 
deotape in July and said that it 
wou ld be admissable at trial. The 
jury had been picked and we were 
all ready to go. New drugs have the 
leukem ia in abatement, bu t Joan's 
doctor didn ' t think she could toler
ate it. 

"Righ t now we're looking at 
maybe the worst side [that Su\sky's 
i llness will not alow the trial to be 
held] ,  and hope at least to get some 
First Amend m en t gu i de l i nes 
adopted for the school district. 

"We're still trying to settle this 
thi ng," said Matarazzo. 

Robert Mulligan, an attorney 
repre senting the school district, de
clined to comment on the case, but 
said that it would be discussed at 
a n  u pcom ing meet ing of the school 
district in a special executive ses· 
sion. No new trial date has been 
set. • 

Winter 1 986-67 



ADVISERS 

Oklahoma 

Parties clash on motivation for fIring 
A high school adviser in Oklahoma 

City who lost her posJ\Jon contlOues 
to exchange jabs with her school 
district as she awaits a ruling by a 
federal court. 

Settlement negotiation s entered 
into by the two parties in a court
ordered conference were unsucessful 
in resolving the issue. 

Patricia Miller claims she was fired 
for allowing the student newspaper at 
Putnam City West High School, the 
Town Cryer, to publish in April 1984 
in-depth articles that dealt with teen
age pregnancy. birth ('ontrol and 
abortion. 

Miller is seeking reinstatement as 
faculty adviser of both the yearbook 
and newspaper. She is also requesting 
compensatory and punitive damages. 
She alleges that the school district 
acted in "bad faith" and violated her 
constitutional rights. 

The school district contends, how
ever, that this is not a First Amend
ment case and that there were related 
personnel problems which led to her 
dismissal, prior to the appearance of 
that issue of the paper. 

Miller allegedly failed to comply 
with an unwritten policy of clearing 
controversial issues with the adminis
tration before publishi ng them. 

According to Linda Meoli, an at
torney representing the Putnam City 
School District, the content of the 
articles and a chart that appeared 
along with them detail ing the varying 
degrees of effec tiveness of different 
foons of birth control was not a 
factor in the superintendent's deci
sion to transfer Miller. 

"In the beginning of the year the 
principal asked her to please tell him 
beforehand [about any possible con
troversial articles which would appear 
in the newspaper). not that he wan ted 
to censor them beforehand, but just 
so that he would know and be 
aware." said Meoli. She said Miller 
agreed to abide by the policy and 
later went back on her promise. 

Meoli also noted Miller's lack of 
guidance to the students in preparing 
that April 1984 issue. When the arti
cles were finished and ready to be 
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pasted up, the staff rea lized that there 
was insuffucient copy to fill the last 
page of the special section. The blank 
space was filled with a box containing 
a list of names and phone numbers of 
persons to go to for information or 
advice concerning the issues dis
cussed in the special section. 

According to Meoli it should have 
been the responsibility of Miller to 
have the students check with those 
whose names were used, who includ
ed other teachers, before publishing 
them. This failure, said Meoli. "jeop
ardized the close working relationship 
expected by the district to exist be
t ween Miller and her co-workers. 

"It is unbelievable to think that an 
expert in the publication of a paper 
would ignore the basic requirements 
of fair and accurate journalism and 
permit the preparation of the box in 
this manner." 

Meoli said that a severe deteriora
tion of the relationship between Mill
er and the Putnam West High School 
principal led to the decision to trans
fer Miller. 

,·It appears that a principal and a 

faculty adviser shoul d have a good 
worki ng relationship. When a princi
pal requests that he be forewarned of 
controversial issues so that he can be 
prepared for any backlash from the 
com munity, it would seem that a 
responsible adviser would comply in 
order to make both the adviser's job 
and the principal's job less stressfuL" 

"Bill Bleakley [an attorney also 
representi ng the school district) and 
I, and for that matter. the majority of 
the Putnam City School Board, agree 
that the articles were not obscene or 
libelous, and were not the cause of 
Ms. Miller's transfer," said Meoli. 

Meoli added that the topic of hu
man sexuality had been dealt with by 
student publications in the past with
out difficulty. 

"The school district understands 
and encourages a free press and the 
right to print controversial articles," 
said Meoli. 

In the deposition taken on behalf 
of the school district. Miller's student 
teacher at the time stated that she had 
been told that board members had 
corne to the school and taken several 
copies of the newspaper. 

Joel Carson, an attorney represent
ing Miller in the case, sees this as 

contradicting the district's contention 
that the articles were not a factor in 
the decision by the school district to 
reassign Miller. 

"I have reports that one of the 
school board members stormed up 
there, and she demanded' copies of 
the paper." Carson says that he sees 
that as odd and thinks a jury would 
as well. 

Miller's attorneys filed a motion 
requesting that details of all meeti ngs 
held by the school board, including a 
May 1984 executive session, and sub
sequent closed meetings of the board 
and its attorneys be made public. The 
moti on was granted by the court, but 
was resisted by the school district. 
The judge ordered the district to 
disclose again . As a res ult, Carson 
learned that discussion of the newspa
per articles had taken place. 

"When we asked people earlier if it 
(OIll1l1u!'d on next page 
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CQfll;"uedjrom pr(!Vious page 
was discussed they'd teU us 'nope, it 
wasn't considered. ' But later we 
found that there was considerable 
discussion about it. They denied that 
they ever mentioned it, and they still 
denied it before they would teU IlJ 
anything. Some said that 'yeah it was 
talked about,' but they wouldn't teU 
us what was said. Others still contend 
that it wasn't a consideration. ,. 

Miller's attorneys initially con� 
tended that her right to due process 
under the law was violated. The court 
dismissed that claim on the basis of a 
contractual agreement which states 
that public school teachers in Oklah� 
rna may be reassigned without any 
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prior notice. 
"The court was right in saying that 

we didn't have the right to procedural 
process. The contract does say that a 
school district can transfer a teacher 
from place to place without reason. 

"What we're saying is that yes, they 
can trnnsfer someone without reason, 
but not for the wrong reason. 

"They're simply punishing her for 
allowing students to publish this 
material, to said Carson. 

"There are various legal technicali
ties to get over and in some cases you 
don't. I think when you look at this 
thing as a whole it doesn't pass the 'smell test ' When you get to a j ury 
with this thing with reasonable peo-

CENSORSHIP 

pIe, they wil l  come u p  with a reasona� 
ble decision. 

"Seventy percent of the time in 
these civil liberties cases, you lose, 
But even if you lose you get attention 
and people start to think a little 
differently. The next time, they think 
long and hard before attempting to do 
the same thing again, I I  Carson said. 

"It's important to win, but it 
doesn't matter near as much to win 
as to . . .  let school boards know that 
this sort of thing will not go uncon
tested. " 

The school district has filed a mo
tion for summary judgement and is 
awaiting the court's decision .• 

Anti-gay satire escapes punishment 
After receiving widespread crit

icism from free speech supporters, a 
Yale University governing board 
voted in October to rescind its pun
ishment of a student who had sati
rized the campus gay community. 

Wayne Dick, a junior economics 
maj or at Yale, was placed on two 
years probation in May 1 986 by the 
school's executive committee, a panel 
of 1 3  faculty and students. Had Dick 
committed a "serious" offense during 
the probationary period, he would 
have been suspended or expelled 
from the university. 

On September 3, the judicial body 
agreed to rehear the case and held a 
new hearing on October-I-, 'I'lle-rom:
mittee, whose proceedings are con
ducted in secret, gave no reason for 
its decision to rescind the punish
ment 

Dick had written and distributed a 
poster entitled "Bestiality Awareness 
Days" (BAD Days), satirizing the 
college's annual "Gay and Lesbian 
Awareness Days" (GLAD Days), A 
prominent gay student activist was 
also parodied in the poster, 

GLAD Days, held in April at Yale 
for the past five years, is sponsored 
by the Gay and Lesbian Co-op. 

The parodied student, the director 
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of the Afro-American Cultural Center 
at Yale, and a member of the univer
sity's Racial and Ethnic Harassment 
Board submitted a complaint to the 
executive committee alleging that the 
poster constituted harassment in vio
lation of the university regulation 
against "physical restriction, assault, 
coercion, or intimidation of any 
member ofthe community." 

Dick was then informed that he 
would face charges before the college 
executive committee. 

In his defense, Dick cited the "Re
port Of the Committee on Free Ex
pression at Yale," known as the 
Woodward Report, as it appears in 
{lie- -198"5-"86- Yile University Under
graduate Regulations. A porion of 
the report reads: "even when some 
members of the university commu
nity fail to meet their social and 
ethical responsibilities, the para
mount obligation of the university is 
to protect their right to free express
ion. " 

In a pre-trial letter written to mem
bers of the committee Dick said, "the 
'Woodward Report' is clear. Even if 
my poster had caused shock, hurt, or 
outrage, it is still protected. It may be 
properly subject to personal or moral 
criticism on that basis - although I 

do not believe my poster would merit 
such criticism - but it is n ot prop
erly subject to university punish
ment. " 

The committee ru led that the post
er produced by Dick constituted an 
act of harassment and i nti midation 
toward the gay and lesbian commu
nity and towards individuals named 
in the poster. 

The Woodward Report was the 
result of instances in the mid-seven
ties when William Shockley, who has 
asserted that blacks are genetically 
inferior, and other campus speakers 
who held unpopular views were 
shouted down. It was..wri.uen..in· l-9-15 
by a committee appointed u nder the 
chairmanship of historian and profes
sor emeritus of history at Yale, C. 
Vann Woodward. 

Woodward and many others in the 
university commun ity, including 
newly appointed president of Yale 
Benno Schmidt, agreed with Dick. 

Said Schmidt in his inaugural 
speech in September, "No institution 
devoted to the spirit of free inquiry 
can survive in a society so riven with 
doubt and fear that it hunkers down 
in futile rejection of the ugly truths of 
our im perfect world. 

" . . .  To stifle expression because it 
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is obnoxious, erroneous, embarrass
ing, not instrumental to some politi
cal or ideological end is-quite apart 
from the grotesque invasion of the 
rights of others-a disastrous reflec
tion on ourselves. 

"There is no speech so horrendous 
in content that it does not in prin
ciple serve our purposes ... , .. 
Schmidt said. 

Guido Calabresi, dean of Yale Law 
School and a supporter of gay rights, 
spoke for Dick along with Woodward 
at the hearing in October. 

They noted that Dick's exercise of 
his free speech did not advocate vio
lence or intimidation or fall under the 
definition of harassment as defined in 
university regUlations. Although they 
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may not have agreed with his views 
on homosexuality, his speech should 
be protected, they said. 

Woodward was quoted in the Vil
lage Voice as saying, "The 'Wood
ward Report' was misused and 
abused by the executive committee in 
Wayne Dick's caSe. The report was 
intended to protect people in the use 
of their freedom of speech-not to 
punish them for that use. 

"The 'Woodward Report' does not 
guarantee that the speech has to be 
acceptable or pleasant or even cor
rect. It simply guarantees the right to 
all to exercise their speech. Mr. Dick, 
it seems to me, was doing just that." 

After his punishment was remov
ed, Dick commented that he hoped 

the controversy had "done something 
for the university in the area of free 
speech." 

Under Yale University rules, eth
nic and racial slurs can still be 
brought before a grievance board at 
Yale. Some students are unhappy 
with the committee's decision to re
move Dick's punishment. They feel 
that Dick's posters did constitute 
harassment and his actions would not 
have been tolerated if aimed at black 
or Jewish students instead of homo
sex.uals. But Dick's supporters con
tend that the principle of free speech, 
not his position on homosexuality. 
has been the victor .• 
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Texas 

Alternative paper fights university favoritism 
A conservative student journal at 

the University of Texas has gone to 
federal court to force the school to 
stop discriminating in favor of i ts 
official student newspaper. 

The dispute centers around a uni
versity regulation restricting the dis
tribution of literature in the student 
commons area of the university to 
publications which do not run paid 
advertisements. 

The Daily Texan, the official stu
dent newspaper of the Austin cam
pus, is the only organization exempt 
from the rule. 

The Texas Review Society was 
permi tted to distribute its newspa
per, The Texas Review. from its 
organization table located in the 
commons area unti l the society in
cluded a paid advertisement in its 
newspaper. 

Accord ing to James Todd, the 
assistant Texas attorney general who 
is representing the university, the 
case clearly deals with preferen tial 
treatment for The Daily Texan as 
opposed to The Texas Review. 
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" Prior to this advertising contro
versy, they were treated like every
one else. I am not aware of them 
ever being treated differently." 

Todd agrees that The Daily Texan 
is allowed more places for distribu
tion on campus. The unive rsity con
tends that the difference in place 
restriction is justified because The 
Daily Texan is the "official" student 
newspaper. 

Todd also cites the existence of 
The Daily Texan as a teach ing tool 
and laboratory exercise for students 
in the j ournalism department. 

"The Texas Review is affiliated 
with the university only in that they 
are recognized as a student organiza
tion.  The Daily Texan, as a house 
organ, is the official organ for official 
announcements, paid for in part by 
student fees," Todd said. 

The university offered a com pro
mise that would have allowed the 
Texas Review Society to display cop
ies of the Review at its organization 
table located on the West Mall. 
Members could then direct students 

to an area of vending machines 
where publications containing paid 
advertisements, including the Re
view, could be obtained. 

The uni versity, however, would 
not permit the free...of-charge distri
bution of The Texas Review from the 
organization table because of its i n� 
elusion of paid advertisements. 

The Review found this arrange
ment to be unsatisfactory. 

"They violated our freedom of 
press rights and that is the reason for 
the suit," said Drew Coates, pub
lisher of The Texas Review. 

" What they suggested was that we 
distribute from vend ing machines in 
one of three isolated areas around 
campus. 

"As an opinion journal, we felt 
that we could be subject to vandal� 
ism, and as a student�run paper, as 
far as upkeep, we have neither the 
facilities nor the funds to [maintain 
vending machines)," Coates said. 

Financial concerns i n i t i al ly 
prompted the Review to begin ac
cepting paid advertisements. 

"Last fall  the pu blisher at that 
time decided that to keep growing at 
the pace we are now, we would have 
to begin accepting paid ads. They 
were ads for Hil lsdale College, and 
Tbe Conservative Book Club, not 
really commercial advertising. We 
are not, however, backing away from 
that type of advertising. We will be 
running ads for candidates running 
for office in the near future," Coates 
said. 

According to Todd, the Review 
admits that its lawsuit is a case of 
pure commercial speech, and not a 
quest jon of an attempt by the admin
istration to i nfringe u pon their right 
to express their opinions. He cited 
the number of other alternative 
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newspapers in existence at the uni
versity as testament to the admi nis
tration 's receptiveness to such 
publications. 

"If it weren't for preferential treat
ment, there would be no lawsuit. The 
university does have a rational basis 
for treating The Daily Texan differ
ently," said Todd. 

However, Susan Dasher, attorney 
for the Review, indicated that the 
inclusion of paid advertising is only 
one consideration in the case. Dasher 
stated that the types of advertise-

" 
ments also may have had bearing on 
the reaction of the university. Some 
advertisements were for the A meri
can Spectator, Chronicles of Culture 
and other conservative publications. 

Coates said the suit rests on the 
constitutionality of the distribution 
rule and was not intended as a vehi
cle to gain prominence or receive 
special treatment from the universi
ty. He noted support from The Daily 
Texan in the dispute. 

"The Daily Texan never has been 
adversarial towards us in this at all, 
and in fact they have come out in 
support of us editoral ly. I don't see 
why the university is pursuing this 
at all now, since it seems pretty sure 
that we will win the case," said 
Coates. 

"It's pretty obviously prior re
straint," said Sean Price, associate 
managing editor for Th e Daily Tex
an. 

"The university's best argument 
is that they are trying to protect us, 
but the Review is not a threat to us. 
Someone mu st have had their nose 
in fi ne print somewhere to come up 
with this rule." 

"This rule would protect us from 
, the encroachment of major Texas 

dailies, l ike the A ustin American
Statesmen. that are in the position to 

• drain away advertis ing when we 
don't have the resources to compete. 
Or perhaps if AT&T wanted to come 
in ::!l1d start papering campus and 
tre es wit!: Iheir ads, then I could see 
tht reasoning behind it. The rule i n  
itself is not bad, b u t  I thi n k  the rule 
could be changed to accommodate 
student publications," said Price. 

In a similar case at the University 
of Texas in 1 9 70, New Left Educa
tion Project v. Board of Regents of 
the University of Texas System, the 
regents argued that students distrib
uting a newspaper called The Rag 
were in violation of a regulation 
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prohibiting commercial solicitations 
on ca mpus. 

The regulations made permi ssable 
distribution of such publications 
only if they were auth orized by the 
uni versity. Designated areas were 
created in which vending machines 
might be located for the sale of 
commercial pUblications. 

The court ruled these two provi
sions of the regu lations unconstitu
tional because they were a direct 
infringement on the publishers' First 
Amendment rights. 

The court conceded the rights of 
the uni versity to regulate time, man
ner and place of distribution, but 
said that the burden of proof rested 
with the university to provide 
"compelling" reasons for such regu
lations, such as substantial disorder 
or material disru ption of classroom 
activity. The court saw the rules as a 
direct attempt by the university to 
stifle free speech. 

The court said the regu lations 
vested "standardless d iscretion in the 
institutional head or his  agency dele
gate to grant or withhold exercise of 
First Amendment freedoms contin
gent upon the will  of an admin istra
tion . . . .  " 

Todd concedes that the u n iversity 
has received no complaint that uni
versity work has been disru pted by 
the distributi(j� of The Review by the 
Texas Review Society at its organiza
tion table location. Todd however, 
feels that the rules are necessary to 
insure the school's West Mall retai ns 
its character and its principle pur
pose as an area for the free excha nge 
of ideas. 

"If the rule were changed to ac
com modate The Texas Review, 
someone like MEl or AT&T could 
come in and offer student organiza
tions comm issions to hawk their 
advertising, and hordes of student 
publications would take them up on 
it. There is such a fi nancial incentive 
to do so, as it stands now, the 
climate, the exchange of ideas, it j ust 
won't be there anymore. 

"If we drop that distinction [com
merical versus noncommercial], it 
puts the university in the position of 
having to decide what i s  permissable 
advertising and what i sn 't. 

"How do we now say no to some 
fraternity or sorority that wants to 
distribute these materials? How do 
we draw the disti nction between 
them a nd the Texas Review Soci-

ety?" 
Todd does not dispute the fact 

that the compelling reasoni ng of The 
Texas Review in accepting advertis
ing was financial. 

"We've offered them alternatives. 
They could sell their publication as 
long as it did not have paid ads. 
With the exception of The Daily 
Texan there is nothi ng in the West 
Mall area which includes paid adver
tisements. This is not a constitution
al issue. Neither is the inability to 
raise money, if that were a factor." 

Price, however, was at a loss to 
rationalize the motive of the univer
sity in pursuing this matter. 

"I have not heard yet why they 
invoked this rule at all, when it hides 
behind protection of The Daily Tex
an and that's not a very good reason. 
The Daily Texan has said this not 
once but twice. 

"What they have done is taken 
what was a third-rate student project 
for a bunch of conservative students 
and turned it into a national student 
rights case and made a martyr of The 
Texas Review. and there i s  no reason 
for it. Before all this the Review was 
virtually un known; they could not 
have paid for the publicity that they 
are receiving now," says Price. 

" It's a fairly strife publication and 
it does what it wants to do. It irri
tates a lot of liberals and radicals on 
campus, but among students there is 
no uprising to ban the The Texas 
Review. 

" It's fi ne for the Texas Review to 
di stribute on campus; more power to 
them. The uni versity lost . the first 
time and they are bound to lose the 
second," said Price, referring to the 
I 970 Rag decision. 

Coates concluded, "I  don't know 
whether it's a case, as on other 
campuses nationwide, of conserva
tives versus '60s liberal-types. Al
though there may be some elements 
on campus who wish to see us cease 
to exist, more than likely [the prob
lem is]  an ou tgrowth of the huge 
bureaucracy here ."  

Todd conceded that the policy 
giving preferred status to student 
publications on the basis of their 

. inclusion of paid advertisements 
might be unique, but he felt the 
ju stifications for it made it worth 
keeping. 

The trial in the case began in 
Austin on December I O. A decision 
is expected i n  early 1 987 .• 
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South Carolina 

Political cartoon causes a wee controversy 
High school journalists in Colum

bia, S.c., discovered In October that 
poli ti cs and satire don't mix, at least 
in the eyes of their school principal. 
Their cartoon about mandatory drug 
testing at issue among candidates in 
the November election prompted the 
principal to impound the student 
newspaper until local media coverage 
forced its release. 

Principal Keith Callicutt of lnno 
High School objected to a cartoon 
lampooning state gubernatorial candi
date Carroll Cam pbell. Callicutt 
baIted distribution of The Stinger 
after he found the wording of the 
cartoon and the use of Campbell's 
name inappropriate. The students 
filed a grievance with the school 
district 

The cartoon by student Blan Hol� 
man depicted Campbell holding a 
urine sample and saying, "I  am very 
serious. Would you vote for Mike 
Daniel, or would you vote for me, a 
man who is willing to share his wee
wee with aU of you. Wee-wee shall 
overcome." 

An arrow pointing to the candi
date's hand noted "Mr. Campbell's 
personal sample available for public 
scrutiny." 

Campbell, an advocate of manda
tory drug testing, had criticized his 
Democratic opponen t., Mike Daniel, 
for refusi ng to submit to urinalys is 
testing. 

The newspaper contained a series 
of articles dealing with the upcoming 
election as well as two editorials 
debating the pros and cons of drug 
testing. Editor Kathy Michaelis, who 
had written the editorial in support of 
drug testing, said she did not find the 
cartoon offensive. Michaelis said that 
she was surprised when distribution 
of the newpaper was halted. 

About a bundred copies of the 
newspaper were circulated that morn
ing among the 2400 students at the 
school before Callicutt could retrieve 
the remaining copies from teacher 
mailboxes. 

School Superintendent H.E. Corley 
said that he did not want to take on 
the role of censor. However, he sup
ported Callicutt's decision. 

After a story about the ban iUus-
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trated with the cartoon appeared in 
an ed ition of The Stale. a local news
paper with the largest circulation in 
South Carolina, Callicutt relented and 
allowed distribution to occu r. 

"Since everyone in the state has 
already seen the cartoon, there is no 
longer any reason to hold distribu
tion," he said. 

However, CaUicutt stood by his 
earlier decision, stating that although 
be was against censorship, he viewed 
the school newspaper differently than 
the professional press. He said his 
intentions were to assume his respon� 

sibility as principal and to insure that 
tbe rights of students and others 
involved were protected. 

As a result of the controversy, the 
adviser, Karen Flowers, wants to es
tablish a publications board to aid the 
newspaper in screening material that 
is submitted for publication in the 
future. 

Flowers found the cartoon "in poor 
taste" and said she would have sug
gested that it be replaced or altered. 

The school's policy states that the 
administrators are responsible for the 
content of the school newspaper. The 
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scbool district views itself as pub
lisher. 

However, court cases indicate tha t 
unless a school can show the materia l 
in question is libelous, obscene or 
likely to create a substantia l disrup
tion of the school envi ronment, it is 
prohibited by the First Amendment 
from censori ng. 

The candidates for governer who 
were the subject of the cartoon had 
little comment . A spokesman for 
Campbell was quoted in The Colum
bia Record as saying that he knew of 
no one in the candidate's office who 
was offended by the ca rtoon. Camp
bell won the election with 52 percent 
of the vote._ 
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California 

Complaint about explicit lyrics 
on student broadcast station 
prompts government action 

In what could signal the beginning 
of a new crackdown on the broadcast
ing of "indecency," the Federal Com
munications Commission has ordered 
a student radio station to respond to 
complaints about sexually explicit 
song lyrics. 

The regents of the Universi ty of 
California , who hold the broadcasti ng 
license to student station KCSB-FM at 
the uni versity's Santa Barbara cam
pus, received a letter from the FCC in 
September. The Commission asked 
for comment on complaints raised by 
Santa Barbara resident Nathan W. 
Post. Post obj ected to the lyrics of a 
song by the British group The Pork 
Dukes that referred to oral and anal 
sex he heard on the station in J uly 
during a 9:30 p.m. to midnigh t heavy 
metal/punk rock program. Post indi
cated that he was a regular listener of 
the station and had com plained about 
the programm ing in the past, but h is 
complaints were only acted on by the 
FCC after he directed them to the 
Parents' Music Resou rce Center. 

The PM RC has been at the fore 
front of the explicit lyrics controversy 
in the past two years, testifying before 
Congress and putting pressure on re
cord companies to place warning or 
lyrics labels on the outside of albums 
that might be inappropriate for some 
children. The organization was created 
by a group of suburban Washington , 
D.C" women, many of whom are the 
wives of Congressional or executive 
branch office holders. It was a letter 
Post sent to PMRC vice president 
Tipper Gore that the FCC cited in 
their letter to the University of Cali
fo rnia regents. 

In its respon se to the FCC, the 
universi ty noted that the radio sta· 
tion's own review procedure had con
cluded that the lyrics in Question were 

not obscene, but might have been seen 
as profane by some listeners. Under 
current court decisions, the FCC can 
penalize a sta tion for broadcasting 
"i ndecent" material during a time of 
day when children could reasonably 
be expected to be in the audience. 
However, neither courts or the FCC 
have determined what those times of 
day are. The station concluded that 
without guidance from the FCC, they 
presumed that 1 0  p.m. on a Saturday 
night (the time of the incident in 
question) was outside normal child
listening hours. However, they re
quested their disc jockeys in the future 
to play songs that migh t be seen as 
objectionable closer to midnight. 

In addition , the university noted 
that it had no power to censor the 
student radio station. Uni versity 
counsel Gary Morrison said that the 
First Amendment prohibits public 
school officials from censoring the 
content of student newspapers or ra

di o stations. Nevertheless, the univer
sity felt that no broadcasting !ega] 
standard had been violated. 

The FCC has not responded to an 
obscenity complaint in 'over three 
years, according to the Commission's 
Mass Media Bureau chief. The action 
agai nst KCSB, as wel l  as a similar 
letter sent in September to a Los 
Angeles radio station, are seen by 
some as the beginning of a new crack
down on broadcasters. The FCC has 
not applied sanctions to a station for 
broadcasting obscene Or indecent 
materia l since 1 978. 

If the Commission determines that 
KCSB has violated the broadcasting 
indecency statute, it coul d impose a 
fine on the station and revoke i ts 
broadcast license. No action has been 
taken since the uni versity responded 
i n  October . •  
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Florida 

Underground editor loses out in court 
The case of an underground high 

school j ournalist in S1. Petersburg, 
f1a. ,  has been thrown out of federal 
court based in part on the U.S. Su
preme Court's decision last summer 
in v olving student free speech rights. 

Seventeen-year.old Manny Sferios 
was charged with violating school 
board policy when he failed to submit 
Not for Profit for review prior to 
distribution. Sferios has since moved 
from the school's district. 

The j udge dismissed the case in 
late July on the basis of the Supreme 
Court decision in Bethel School Dis
triel No. 403 v. Fraser, 1 06 S. Ct. 
3 1 5 9 ( l 986), and the failure of Sferios 
to ftle an answer to the contentions 
set forth in the school's motion to 
dismiss by the court-set deadline. 
Michael Schwartzberg, Sferios' attor
ney, says that he and Edwin Johnson, 
the school's attorney, agreed to an 
agreement to extend the deadline. 
However, they failed to notify the 
court. 

The j udge wrote that in light of 
Fraser. "considering the reasons ex
pressed in that opinion, .. .'surely it is 
a highly appropriate fu nction of pub
lic school ed ucation to prohibit use of 
vulgar and offensi ve terms in public 
discourse; " a nd the " vulgar terms" 
printed in Not For Profit, he would 
grant the school's motion to dismiss. 
He rejected a request for a rehearing 
of the motion in November. 

The Supreme Cou rt said in Fraser 
that school administrators did not 
violate the rights of a student by 
suspending him in J 983 for giving a 
speech that contained sexually sugges
tive la nguage i n  a school assembly. 

The Court went on to say that the 
school had an interest in protecting 
mi nors, "especially in a captive audi
ence," from exposure to such speech. 

Schwartzberg says Fraser dealt 
with oral versus written speech and 
that the school asse m bly constituted a 
captive audience situation. He saw n o  
similarity between the two cases and 
thought the reasons for dismissal un
founded. 

"What the judge said essent ially, is 
that Fraser provides that the school 
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ca n regulate publ ic discourse. He 
claims that Fraser is not distinguisha
ble. What we are saying is that Fraser 
applies to a captive audience. a n d  i n  
t h i s  case the students are free t o  read 
[Nol for Profitl or not to read it, 
whichever they choose." 

Edward Johnson, attorney rep
resenting the Pinellas County School 
Distric t, disagrees . 

" It was a wonderful decision. It 
gave control to the schools to decide 
wha t is and is not acceptable. [The 
federal district court] said tha t  we can 
prevent j ust anyone fro m  coming i n  
and distributing to our students." 

"Here we had an underground 
newspaper publ ished by students or 
people ofT campus; it never was estab
lished that they were students . . . .  He 
was not a Pinellas County student," 
said Johnson. 

"That 'publication: for want of a 
better word, contained four-letter 
words and derogatory remarks about 
folks here. It was offensive and abu
sive and downright obnoxious, and 
that's not something we want in our 
schools. 

"Quite frankly, it  was a piece of 
trash," said Johnson. 

Justice William Brennan, concur
ring in the Fraser decision in a sepa
rate opi nio n  added that in the Fraser 
case, the "school offici als sought only 
to ensure that a high school assembly 
proceed in an orderly manner." 

Bren nan stated, "There is no sug
gesti on that school officials attempted 
to regulate responden t's speech be
cause they disagreed with the views 
he sought to ex press. Nor does this 
case i n volve an attempt by school 
officials to ban written materials they 
consider ' i napropriale' for high school 
students, or to li mit what students 
should hear, read, or learn about. 

"Thus, the Cou rt's holding con
cerns only the authority that school 
officials have to restrict a high school 
student's use of disruptive language 
i n  a speech gi ven to a high school 
assembly." 

"School officials . . . do [ not] have 
l imitless discretion to apply their own 
notions of indece ncy. Courts have a 
respo nsibil i ty to insure that robust 

rhetoric . . .  is nOl suppressed by pru
dish fa i lures to distinguish the vigor
ous from the vulgar," Brennan con
cluded. 

Spherios said thal the language in 
Not for Profit was not sexually sugges
tive in any way and that the students 
had the choice to either read or 
disregard. the publication. 

"Altbough it contained four-letter 
words, none of it dealt with sex, and 
it was not forced o n  students." 

Johnson, however feels that this is 
flawed reasoning, stating that once 
someone picks up a copy of the 
publication, the effect would be the 
same. 

"Once you pick it up, it's too late. 
If you read o nly a l ittle, which you 
have to do to find out what is inside, 
it's too late then." 

Initially, issues of Not For Profil 
were confiscated from Sferios and 
other students for distributing the 
magazine on schoo l  grounds. Even 
after Sferios began to distribute the 
magazi ne off school property, he says 
school officials continued to con fis
cate copies of the magazine when 
students brought them back on cam
pus claiming that the magazi ne was 
obscene and unsui table. 

However, Johnson denies this al le
gation. 

"I never heard anyone ever tell me 
that someone bought somethi ng from 
somewhere else (and] that it was 
taken from them. N obody al leged 
that:" 

According to Schwartzberg, a di
reet attempt has been made by the 
school di strict to censor the ma teri als 
students read. 

"What they appear to be saying is 
that, students are reading it [Not for 
Profit] during the course of the school 
day and that's not what we wa nt our 
students reading. Big Brother l ives." 

Johnson contends however, that 
a lthough members of the school 
board fo und the content of Not for 
Profit to be offensive, this was not the 
main factor in their decision to ban 
distribution of the magazine at Pinel
las County Schools. 

Joh nson said the decision was due 
to a district policy which ban s distri· 
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bution of advertisements on school 
property and Not For Profit contained 
ads. 

"Although we felt that the material 
it contained was objectionable, and it 
certainly bordered on slander and 
libel. the decision not to permit them 
to distribute was based on the fact 
that it contained advertisements, and 
that is not perm itted." 

Johnson added that the school 
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superintendent offered to allow distri
bution of the magazine if the St. 
Petersburg Times would ru n  an issue 
of Not for Profit in full. The Times 
declined. 

"He asked if the local newspaper, 
one of the great 'liberal' newspapers 
in the state, would publish it. The 
superintendent said he would aUow it 
. .. .  They did not take up the chal
lenge." 

Sferi os is no longer publ ishing his 
m agazine, but he feels that i t  is im
portant to pursue his case . 

"After we started our paper, sever
al others were started, and it's great 
that students realize that they can do 
that. " 

After the motion for rehearing was 
derued in November, Sferios and his 
attorney had not yet decided whether 
to appeal th e decision .• 

. . .  But wins press freedom award 
Manny Sferios, the 1 7-year-old edi

tor of the alternative high school 
news and opinion magazine Not For 
Profit, has been selected the winner of 
the 1 986 Scholastic Press Freedom 
Award. 

The award, sponsored by the Stu
dent Press Law Center and the Na
t i o n a l  S c h o l a s t i c P r e s s  
Association/ Associated Collegiate 
Press, is given each year to the high 
school or col lege student or student 
news medium that has demonstrated 
outstand ing support for the First 
Amendment righ ts of students. 

Sferios, a fonner student at S1. 
Petersburg High School and the 
Thom Howard Acadamy, led the 
production and distribution of Not 
For Profit to thousands of public and 
private high school students in Flor
ida's Pinellas County during the 
1985-86 school year. The m agazine 
discussed issues such as nuclear war 
and racism in South Africa and of
fered poi nted criticism of President 
Reaga n, Moral Majority leader Jerry 
Falwel l  and Pinellas County school 
officials. 

The Pinellas County School Board 
banned the magazine in October of 
1 985, citing the presence of advenis
ing and vulgar language i n  its pages in 
addition to Sferios' failure to submi t 
the publication to school officials for 
prior review before distribu tion. I n  
April, Sferios and other students filed 
a class action lawsuit in federal dis
trict court against the school board 
for violation of their First Amend
ment rights. 

The magazine began after Sferios 
read about a north Florida school 
board rem oving books including 
Catcher in the Rye from school l i
brary shelves. He also noted that 
students writing for some of the 
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cou nty's official school newspapers 
were encouraged not to write on 
controversial subjects. These inci
dents prompted him to ask, "What 
kind of world will we be living in 10  
years from now i f  people keep trying 
to 'save' people from themselves?" 
That was the spark, Sferios says, that 
ignited Not For Profit as a forum for 
studen ts to speak freely on issues that 
were of inerest to them. 

Sferios says that five other alterna
tive publications have sprung up in 
the St. Petersburg area since the cre
ation of Not For Profit. And hi s 
magazine has received over 400 let
ters from students, all but a handful 

of which have been positive. Even the 
negative letters were regul arly printed 
for the magazine's readers. "I like to 
show that there are people with other 
viewpoin ts," Sferios says. "I believe 
that for the truth to come out, both 
sides have to be heard. " 

In selecting Sferios for the award, 
SPLC Executive Director Mark 
Goodman ci ted the fun dam ental un
derstandi ng the young journalist had 
of the importance of free expression 
and his willingness to stand up for his 
First Amendment rights. 

"Whether we like it or not, many 
high school students are not going to 
be satisfied with a student publication 
that is all  'happy news.' Manny de
serves this award for his efforts to 
give those students outside of the 
poli tical or social mainstream a 
chance to discuss issues that are im
portant to them," Goodman said. 

The award was presented on Sun
day. November 23, at the National 
Scholastic Press Assoication/J ourna
lism Education Association national 
convention awards brunch held at 
Chicago's Hyatt Regency Hotel. 

Nomi nati ons for the Scholastic 
Press Freedom A wa'rd are accepted 
until August I of each year and 
should clearly explain why the nomi
nee deserves the award and provide 
supporting material. A nominee 
should demonstrate a respOn sible rep
resentation of press freedom through 
writing or actions and the ability to 
raise difficult and necessary issues in 
news coverage. Nominations should 
be sent to: 

Scholastic Press Freedom Award 
Student Press Law Cen ter 

800 1 8th St., N W, Suite 300 
Wash ington, DC 20006 • 
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California 

No end in sight for signed editorial dispute 
The California State University 

Board of Trustees refused in Novem
ber to put an end to the two-year 
controversy over endorsements of 
political candidates in their schools' 
student newspapers. 

The trustees rejected a settlement 
that would have allowed the student 
publications in the 1 9-school system 
to run pol itical endorsements under 
the name of their newspaper. 

The controversy has focused on a 
part of the state education code that 
prohibits the funds of any organiza
tion in the California State University 
system to be used for the endorse
ment of political candidates. The 
CSU administration interprets the 
code as requiring that editorials in 
student newspapers be signed by the 
editor who wrote them in order to 
make it clear that the views ex.pressed 
are those of the author and not those 
of the newspaper, the students or the 
university. 

The separate University of Califor
nia system, although also state sup
ported, is not covered by the code. 
Student newspapers at UC schools 
routinely run pol itical endorsements. 

The dispute began in 1 984 when 
editor Adam Truitt of the Lum
berjack at H umboldt State University 
in Arcata was fired from his position 
because he ran unsigned editorial 
endorsements for candidates and is
sues in that year's general election. In 
May 1 985, a second Lumberjack edi
tor was fired for running endorse
ments. The Lumberjack, Trui tt and 
other newspaper staff members filed a 
lawsuit against the school and the 

-CSU system for infringement of their 
First Amendment rights. They agreed 
to the settlement propasal hoping that 
the issue could be put to rest. 

But settlement prospects did not 
look promising after California Gov. 
George Deukmejian earl ier in the fall 
vetoed a related bill that had been 
introduced in the spring of 1 985 by 
the California State Students Associa
tion. The proposed settlement mir
rored the bill's language. Passage of 
the bill was hampered almost at its 
inception when the trustees, who are 
appointed by the governor, went on 
record opposing it. 
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"In both houses the vote was very 
close," said Sherry SkelJy, legislative 
director of the CSSA. 

" The board doesn't take lightly 
having the legjslature telling it what 
to do, and the governor felt that this 
was an issue which should be dealt 
wi th from within by the trustees," 
said Denise Gronki, special assistant 
to Skelly. 

A spokesman for California As
semblyman Dan Hauser, who intro
duced the bill ,  said the Republican 
governor also was influenced by in
formation provided by members of 
his pany indicating that student 
newspapers endorse Democratic can
didates nine out of 1 0  times. 

"You'd think that our governor, 
the former state attorney general, 
would reason out the consti tutionality 
of the issue," says former Lumberjack 
editor Tom Verdin. "Instead he lis-

tened to the erroneous arguments and 
almost scare tactics of the Chan
cellor's office." 

Arnie Braafiadt, attorney for the 
Lumberjack, says that the Lum
berjack has no course of action now 
other than pursing its lawsuit. 

·'It's clearly a question of the con
stitutional validity of this regulation 
and the protection of student newspa
pers. To take the position that the 
legjslature doesn't have the right to 
get involved when (the education 
code) affects 1 9  campuses and over 
300,000 students is absolutely absurd. 

"The issue is very much alive. We 
tried to exhaust all administrative 
and legislative options before asking 
the court to intervene ," 8raafladt 
says. 

However, the CSSA says that the 
endorsement policy, supposedly in 
effect at all of the CSU campuses, is 
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being enforced in a haphazard man
ner. They discovered that 1 \  of the 
20 student publicati ons in the CSU 
system, including the Lumberjack, 
carried political endorsements during 
the November 1 986 election. Only 

. the student editor of the San Diego 
State University newspaper was 
threatened with punishment for his 
action, and hi s one�y suspension 
was 'indefinitely postponed" after he 

New York 
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appealed to his school's vice presi
dent. 

.. As far as the state policy goes 
there is no across-the-board applica
tion. Some newspapers are entirely 
self-sufficient Others rely on money 
from the state, and even among them. 
some do have unsigned editorials and 
political endorsements. The code 
needs a lot of clarification and a lot of 
work," says Gronki. "For us, it's still 

an issue, even though it's no longer a 
bill . ., 

Assemblyman Hauser's office indi
cates that they may rein troduce the 
bill during the next legislati ve session 
if they feel they can convince the 
governor to change his mind. But 
until such a bill is made law, Lum
berjack staff me mbers say that the 
controversy and their lawsuit will 
continue . •  

Teen paper demands money county promised 
A county-wide youth newspaper on 

New York's Long Island is aski ng a 
federal cou rt to force the Nassau 
county government to return $30,000 
in funding it withdrew last March. 

Teen to Teen, a pub lication "writ
ten for and by Nassau county youth," 
claim s that the county's action vio-
lated the First Amendment because it 
was motivated by objections to 
Planned Parenthood advertisements. 

In October, Teen to Teen asked the 
court either to order the county to 
continue providing the agreed upon 
funding so the newpaper could con
tinue publication or to grant an im
mediate bearing on the matter. 

The conflict arose in March 1 986 
when the county withdrew money it 
had allocated to the project immedi
ately after the first edition of Teen to 
Teen was published. 

That issue contained an ad for 
Planned Parenthood and a " person
als" advertisement colum n that coun
ty officials felt members of the 
community might find objectionable. 

Ed O'Brian, attorney representing 
the county, rejects the contention that 
the action involves a violation of 
rights to free speech as guaranteed 
under the Pirst Amendment. He says 
the county feels that it was fully 
within its rights to cancel the 
agreement. 

"The terms (of the agreement) al
lowed termination. This is strictly a 
contractual situation," O'Brian says. 

Patricia Weiner, executive director 
of Nassau Youth Connection, Inc., 
the non-profit corporation whose 
principal purpose was to publish 
Teen to Teen, disagrees. 

The contractual agreement signed 
by Weiner and members of the Nas
sau County Youth Board provided 
that the board would monitor thet 
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project but would have no control 
over operations other than to insure 
compliance with the agreement 

Termination of the agreement 
would be allowed if Teen to Teen's 
publisber breached its obligations in 
any "substantial manner" and, after 
being given notice of the breach, 
failed to correct the violation in five 
working days. 

Weiner says that the county was 
fully informed in the grant applica
tion that the newspaper would be 
dealing with potentially controversial 
issues relevant to teenagers and that 
advertisements directed towards the 
teenage community would be solic
ited. 

In the proposal the county ap
proved Weiner stated, "We expect to 
deal with important, broad-range top
ics which are relevant to teens and 
about which they are concerned" 
including "teenage pregnancy." 

According to New York Civil Lib
erties Union lawyer Stephen Hyman 

who is representing Teen to Teen in 
the dispute, deputy County Executive 
Harry Dwyer and County Executive 
Francis Purcell "commenced a cam
paign to terminate Teen LO Teen's 
funding solely because they objected 
to the content of the pUblicaton." 

At Dwyer's request, the Nassau 
County Youth Board met in what 
Hyman called "an unprecendented 
special Saturday meeting" to reassess 
the county subsidy of the newspaper. 

The meeting, which took place on 
March 1 5  in closed executive session, 
is a direct violation of the New York 
state open meetings law Hyman says. 

He alleges that the closed meeting 
was held in order to "keep secret the 
fact that county officials wanted Teen 
to Teen stopped. " 

He con tends that the board, whose 
1 9  members are appointed by the 
county executive and which obtains 
its funding from the county, sub
mitted to pressure from the county 

contiT;ued on next page 
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continued from previous page 
executive's office to recom mend ter
mination of the funding grant. 

According to Hyman, Pu rcell an
nounced "within days of the vote," 
that funding for Teen to Teen would 
be terminated. 

"[The board members] did not 
even atte mpt to fi nd a basis in the 
agreement for their actions. Rather, 
in their rush to stop fu nding for Teen 
to Teen [they] chose to ignore both 
the contract and the Constit ution, "  
Hyman says. 

In a letter to Weiner dated March 
�5, Purcell said the county would no 
onger provide funding for the news
Japer as of March 3 1 .  The reason he 
:ited for the withdrawal of county 
unding was that "certain segments of 
he county populace" had found the 
lewspaper' s content to be objectiona
)le. Funding withdrawal, said Purcell ,  

Montana 
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would be a better alternative than 
having the Youth Board impose 
cen sorship. 

"As the elected representative of 
all the residents of the county, it i s  
the responsibility of this office to 
en sure that no public funds be ex
pended for any project which even a 
few might fi nd offensive," he contin
ued. 

H yman says that this action is 
clearly impermissible. 

"[That the county] purportedly be
lieved that a Planned Parenthood ad 
might offend a portion of the electo
rate does not give Purcel l  the power 
to override the First Amendment," 
Hy man says. Purcell's assertion of an 

al leged "but wholly unsubstantiated 
lack of su pport among a segment of 
the electorate is  nothing m ore than a 
clumsy attempt to control the news
paper's content." 

" I t  has been clearly established 
'once a governmental entity or educa
tional i nstitution has created a cam
pus or student newspaper, it may not 
then i m pose restrictions on express
ion or terminate funding so as to 
regulate content," Hyman said in a 
brief to the court. 

"While they claim they only want 
to di sassociate themselves from fund
ing a controversial newspaper, their 
actions go far beyond that." 

Teen to Teen also claims that the 
county is intentionally preventing it 
from getting a $ 1 5,000 grant awarded 
to it by the state. The newspaper i s  
asking for over $ \ 00,000 in damages 
in its lawsuit . •  

Kaiman UpS allotment but still faces hard times 
After feudi ng last spring resulted in 

1 $1 budget allocation, the student 
lewspaper at the University of Mon
:ana has convinced the school's stu
fent government to increase that 
lmou nt to $ 1 0,000. 

The Montana Kaiman had re
luested that amount in itially as part 
)f their normal budgeting process in 
:;"ebruary 1 985,  but their request was 
'ejected for a symbolic $ 1  contribu
IOn. 

The Kaiman's budget request was 
lashed after a series of confronta
ions with the former student govern
nent  p resident .  Duri ng that 
dministration the salaries of new 
.ewspaper em ployees or em ployees 
tho changed positions were reduced 
ubstantially while student govern
lent salaries were raised. 

An attem pt was also made by the 
ludent govern ment president to re
tructure the newspaper's publica
ons board to enable it to dictate the 
)ntent of the Kaiman. This proposal 
'as never agreed upon by the entire 
udent go vernment and thus was 
ever enacted. 

Because of the budget cut and the 
:sulting fiscal crisis, Carol Van-Val
�nberg, faculty adviser to the news
iper, has filled the role without pay 
nce the school year began. 

"[The adviser's position is]  pretty 
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m uch in limbo because the Kaiman 
didn't do as well financially as they 
had anti cipated. Right now they're 
trying to figu re out a way to pay me. 
Their two-thirds contribution to my 

--

salary last year was $ 1 5,000, which it 
won't be this year," Van-Valkenberg 
said. 

The new president of student gov
ernment and its business manager 

- -------
-- ----
--

--
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met throughout the summer with the 
editor of the Kaiman, Kevin Twid
well. and the newspaper's business 
manager. They recommended that 
the Kaiman receive the $10,000. 

The student government's central 
board agreed without any dissent to 
give the $10,000, which although the 
amount originally asked for , is, 
according to Van-Valkenberg," much 
less than they had traditionally re
ceived." 

In the past the newspaper had 
received up to $50,000 from student 
government. Van-Valk:enberg said the 
Kaiman has attempted in recent years 
to i ncrease ad vertising revenues and 
decrease its dependence on funds 
from the student government. 

"The previous business manager 
thought (the $1O,oooJ along with the 
an ticipa ted advertising reven ue 
would be sufficient. But as you proba-

Florida 

bly know, the economy is not good in 
eastern Montana, and it has affected 
all media locaJly. 

"[The Kaiman staff] had billed out 
a substantial amount of money. 
which they are still trying to collect 
on, but they also spent a good deal of 
money. The $10,000 was just not 
enough to put them into the black. 

"They're going to need this transi
tional period to get back on their feel 
again," Van-Valkenberg said. 

Twidwell said relations had im
proved greatly between the two 
groups since he met with officers of 
the new student government over the 
summer to resolve the budget alloca
tion issue . 

"They had told us that they 
wouldn't let us die. They have been 
pretty accomodating. They didn 't 
want to get into the type of adversa ri
al relationship that we had with the 
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previous student government." 
Twidwell said that they have been 

able to collect on maoy of the out
standing debts Van-Valkenberg men
tioned. According to Twidwcll the 
newspape r' s financial situat io n 
should improve substantially in the 
coming weeks. 

He added, however, that the possi
biliW of the restoration of editorial 
staff salaries to their previous levels is 
not feasible at this time given the 
overall university budget this year. 
The Kaiman. however, d!)·:'s hope to 
commence paying a sa]"ry to Van
Valkenberg again during the wi nter 
quarter. 

"She's the biggest asset the Kaiman 
has. and it's not fair for her to work 
without being paid." TwidwelJ con
cluded .• 

Paper gets attorneys fees for vexatious SlLit 
The Rorida Flambeau. the inde

pendent student newspaper serving 
Florida State University in Talla
hassee, was recently awarded 
$6,500 in attorneys fees for its 
defense of a libel complaint filed by 
a local businessman and $1,248 for 
the businessman's unpaid advertis
ing account. 

The lawsuit, Florida Rambeau 
Foundation, Inc. v. Sh�ffer, arose 
out of a dispute between the F1am
beau and the former proprietor of a 
long-standing local restaurant who 
had run advertisements in the 
newspaper. In August L 984, the 
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newspaper had run a story abut the 
closing and reopening of the restau
rant in which the new owners 
stated the business was in a state of 
disrepair. The story included quotes 
explain ing that the previous owner 
bad left food to rot after closing the 
restaurant. 

The former owner, Jeff ShatTer, 
refused to pay his advertising bill 
and threatened to sue for libel if the 
Flambeau attempted to collect the 
debt. Nevertheless. the Rambeau 
filed suit in small claims court. 
Shaffer then filed a counterclaim 
against the newspaper for libe l . 

which moved the case over to state 
circuit court. He claimed that the 
August 1984 news story damaged 
his business reputation . 

The circuit court allowed ShatTer 
three opportunities to amend and 
refile his complaint after defects 
were found in it before finally dis
missing the claim with prejudice. 
Because Florida law permits an 
award of attorneys fees for frivolous 
complaints, the court ordered Shaf
fer to pay $6,500 in attorneys fees 
to the Rambeau in addition to the 
money owed for the ads .• 

•. ____ , __ _______ _____ ..J 
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Texas 
Agency rejects underground editor's appeal 

A high school underground editor 
has lost his appeal before the Texas 
Commissioner of Education and may 
soon be asking a court to review his 
school's decision to punish him for 
distributing his newspaper. 

Karl Evans was suspended for 
handing out his alternative newspa
per. The Twisted Times, without 
ga.injng the prior apro val of the Bryan 
Independent School Distict adminis
tration. The Twisted Times included 
criticism of school officials in its 
content. 

At an earlier prehearing before a 
state board, the school district agreed 
to remove all references to the inci
dent from his permanent record. 

But James Harrington, American 
Civil Liberties Union attorney rep
resenting Evans, contends that all 
references have not been removed 
from the file. 

The state commissioner of educa
tion disagreed and found "ample evi
dence" that Evans' permanent file 
and disciplinary record had been ex
punged of all references to the sus
pension. 

Hanington's claim of selective en
forcement of the policy was declared 
moot, because no effective relief 
could have been granted other than 
deletion of references to the incident 
from Evans' permanent record and 
that had already been done. 

The commissioner refused to rule 
on the constitutionality of the school 
district's policy of prior review, 
claiming that Hanington argued fo r 
invalidation of the policy as a viola
tion of the Texas Constitution for the 
first time on appeal. Harri ngton ex
pressly waived any reliance on the 
U.S. Constitution in his appeal, in
stead arguing that the free speech 
clause of the Texas Constitution was 
broader in scope. 

"If a petitioner before the board of 
trustees is alleging the violation of 
some law, the board of trustees is 
entitled to know what Law is at issue. 
Petitioner apparently realized this, as 
he gave a lengthy discourse on the 
state of federal First Amendment law 
at his hearing before the board of 
trustees. However, his argument coo
cerning the Texas constitution was 
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never presented," the commissioner's 
opinion said. 

"It may be that had simi lar argu
ment been presented with regard to 
(Evan's) claim under the Texas Con
stitution, the school board would 
have been persuaded. Bu t not having 

been raised below, the issue will not 
be considered here," the commission
er added. 

Harrington bas filed a motion for a 
rehearing. If his request is denied, he 
says his client will pursue the case 
and file a lawsuit in district court .• 
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Prior Review 

A Problematic Practice 
That's Worth Rejecting 

A principal of a public high school is upset about a 
recent story in the school newspaper criticizing tbe 
school's new drug testing policy for varsity athletes. 
Because the newspaper has printed other controversial 
articles in the past, the principal decided that he will 

I--LIGAL 
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review each issue before it is sent to the printer and censor 
material in appropriate s ituations . This practice is known 
as prior review. 

The United States Court of Appeals for the Eighth 
Circuit is now considering a case called Bystrom v. Fridley 
High School, which focuses on whether any prior review 
of unofficial student publications is a violation of the First 
Amendment. A federal trial court in Minnesota sided with 
the student editors of an alternative newspaper and said 
that such a policy was unconstitutional. That court's 
decision was appealed by school officials and argued 
before the Court of Appeals on October 17. 

The court's decision, whkh is not expected until some
time in 1987, will establish legal precedent on students' 
First Amendment rights to be applied in the seven states 
within the court's jurisdiction. The Student Press Law 
Center's position is that prior review violates rlI'St 
Amendment guarantees and is an educationally unsound 
practice. Therefore, SPLC filed a friend-of·the-<:ourt brief 
supporting the students. 

However, several courts have allowed the practice of 
prior review. Many high schools across the country 
practice it. Why, given these facts, is prior review such a 
bad idea? 

There are several bases underlying the anti-prior review 
position. Any initial inquiry into the constitutionality of 
prior review policies reveals a long-standing judicial 
intolerance to prior restraints on speech and the press. 
Prior restraints. unlike punishment after the fact, keep the 
material in question from ever becoming a part of "the 
marketplace of ideas." Inevitably, some valuable ideas 
that deserve protection are lost in the process. 

Since the early 1900s, the Supreme Court has consis· 
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tentiy ruled that any system of prior restraint comes "with 
a heavy presumption against its constitutional validity,'" 
and has only allowed such a system in "exceptional" 
cases. These exceptional situations generally involve 
speech that is pornographically obscene, threatens nalional 
security or would deprive a criminal defendant of the right 
to a fair trial. In addition, when such a situation arises. the 
Supreme Court has mandated that immediately after 
initiating a prior restraint the censor must initiate an 
adversarial judicial determ ination as to the validity of the 
restraint.2 As the publication of a high school newspaper 
does nol remotely present the same type of threat as any 
of these exceptional cases, these decisions suggest the 
difficulty in overcoming the heavy presumption against 

continued on next page 
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Tinker constituted no basis for establishing 
a system of censorship and licensing 
designed to prevent the exercise of First 
�A.mendment rights. 

'orrtinued from previous page 
he constitutional v�lidj ty of such a syste m ,  

Furthermore, al though t h e  seminal case o n  student First 
\me ndment rights, Tinker v. Des Moines Independent 
:Dm munity School District, J did establish that school 
)fficials have the authority to punish student expression in 
imited situations, it co n stituted no basi s for establishing a 
:enso rsh ip and lic:ensing system that preven ts the exercise 
)f First Amendment rights. 

Several federal courts of appeal h ave adopted positions 
hat approve in theory a policy of prior re view. The 
iecond, Fo urth, Fifth and Eighth Circ lit Courts of Appeal 
lave said that i n  a given si tuation pr.or re view could be 
Iennissible.4 These courts have focused on the "substan
ial and material disruption" language of Tinker as justify
)g the need for prior review policies. Each court, howev
r, did limit i ts acceptance of prior rev iew by providing 
1at each system enacted by school officials must be 
ccom pa nied by a deta iled set of procedural gui delines in 
rder to be con st i tutional ly sufficie nt. As yet, no prior 
�view pol icy challenged in court has passed constitutional 
luster. 

The Seventh Ci rcuit Court of Appeals, however, has 
efused to approve prior review,5 That court said in 
;'ujishirna v. Board of Education that "prior approval of 
student) publ ications , . .  is unconstitutional as a prior 
estra i nt in violation of the First Amendment." 6 In addi
ion, Fujishima held that Tin ker constituted no basis for 
establ ishi ng a system of c:ensorship and licensing de
igned to prevent the exercise of First Amendment 
ights." 1 Because of its careful analysis, Fujishirna seems a 
elter reasoned opi nion and most accurately adheres to 
he First Amendment precedents established by the Su
'reme Court. 

A rejecti on of prior review in the Fridley case by the 
�ighth Circuit Court of Appeals would mitigate that 
ourt's somewha t tenuous approval of prior review issued 
:1 Kuhlmeier v. Hazelwood School District. 8 In Kuhl
neier, which was decided after the district court decision 
:;. Fridley, the court indicated in a footnote that the 
isruption language in Tinker ca n be applied to justify 
,rior content regul a tion of a student newspaper. However, 
inee KuhImeier concerned an offi cial school -sponsored 
ewspaper, and no t an alternative newspaper as is at issue 
1 Fridley, the appeal s co urt can a ffi rm the lower co urt's 
ecision while n ot overturning Kuhlmeier. If it does, the 
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Eighth Circuit will be the first to make a distinction 
between official and unofficial student publications. 

I n  addition to case law, there are several public pol icy 
considerations that oppose implementation of prior re
view policies. First and foremost, prior review policies 
foster censorship and ultimately will encourage school 
officials to ignore the constitutional rights of their stu
dents. School authorities can hardly be expected to be 
im m une to the natural incli natio n to suppreS$ criticism or 
unpopular views, especi al ly if their decisions are not 
subject to any type of judicial review. 

This incli nation is well documented, as many cases 
exist establ ishing proof of the routine censorship by school 
offici als of student speech that is well within the confines 
of First Amendment guarantees. For example, in 1 9 80 a 
federal district court in Georgia detenni ned that the 
confiscation of a stude nt newspaper containng articles 
abl"\ut the mi litary draft and the energy crisi s v i olated the 
students' First Amendment rights.9 Similarly, a U.S. Court 
of Appeals in Virginia affirmed a finding that the 
censorship of an article describing ex isting methods of 
con traception was unconstitu tional .l° 

Second, several state departments of educa tion have 
issued guideli nes rejecting t he implementation of prior 
revie w policies in their schools. The leading educational 
authorities in these sta tes, such as Arkansas, Delaware and 
Ma ssachuse tts, have determi ned that an "essential con
cern at the seco ndary school level is the maintenance and 
encouragement of freedom of expression, . . .  so that 
constructive student i n volvement assures i ndividual edu
cational progress and provides the initu.1 experienc:es for 
responsible ci tizenshi p."1 1 The New York. and West Vir
ginia educational departments have also indicated disap
proval of prior review, This is significant as both these 
states are located within the j urisdiction of a federal court 
of appeal that has upheld the exercise of prior review i n  
schools. '2  

Finally. as a practical consideration for a school district, 
adoption of a prior review policy creates a much higher 
risk of school district l iability in libel suits brought agai nst 
officia l or unofficial student publications, Altho ugh no 
cases have been brought on the high school level, courts i n  
two i n stances have ruled that a public university was free 
from liability for l ibel published in its student newspaper 
because it did not exercise prior rev iew over the content of 
the newspaper. I )  Con versely, if a school di strict were to 
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exercise prior review, the risk of their liability for libelous 
material increases dramatically. 

The foregoing legal and public policy considerations 
conclusively establish that the practice of prior review is 
both unconstitutional and undesirable. Indeed, the consti
tutionality of prior review has not yet been settled. Five 
federal courts of appeal have not definitively ruled on the 
issue. Until each has dealt with prior review or the 
Supreme Court makes a ruling on the subject, the practice 
will remain questionable and the Student Press Law 
Center will continue to fight for the rights of students to 
be free from it. _ 

NOTES 

1 Nebrash Press Association v. Stuart, 427 U.S. 539, 
559 (1976). 

2 Freedman v. Mary/and, 380 U.S. 51, 58 (1965); 
Bant1Jm Books v. Sullivan, 372 U.S. 58, 70 (1963). 

1393 U.S. 503 (1969). 
4 Tbe following states fall under the jurisdiction of the 

Second, Fourth, Fifth and Eighth Circuits: Arkansas, 
Connecticut, Iowa, Louisiana, Maryland, Minnesota, Mis
Sissippi, Missouri, Nebraska, New York, North Carolina, 
North Dakota, South Carolina, South Dakota, Texas, 
Vennont, Virginia and West Virginia. 

S The Seventh Circuit has jurisdiction over Illinois, 
Indiana and Wisconsin. 

6 460 F.2d 1355, 1357 (7th Cir. 1972). 
1 ld. at 1358. 
8 795 F.2d 1368 (8th Cir. 1986). 
9 Reineke v. Cobb County School District, 484 F. Supp. 

1252 (N.D. Ga. 1980). 
10 Gambino v. Fairfax County School Board, 429 F. 

Supp. 731 (E.O. Va.), atrd per curiam, 564 E2d 157 (4th 
Cif. 1977). 

II Delaware Department of Public Instruction, Resource 
Materials for Deve/oping Local School District Policies 
Regarding Student Rights and Responsibilities 2 (Septem
ber 1971). 

11 Nitzberg v. Parks, 525 F.2d 378 (4th Cir. 1975) (West 
Virginia); Eisner v. Stamford Board of Education, 440 
F.2d 803 (2d Cir. 1971) (New York). 

U Mil/iner v. Turner, 436 So.ld 1300 (La. App. 1983); 
Mazart v. Sta te, 441 N.V.S.2d 600 (1981). 
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�opyright infringement 

Be Careful Not to Copy 
Those Cartoon Characters 

W hen a sma l l  col lege magazine decided to use the 
'eanuts com ic strip characters fo r a parody of the abor
lon con troversy, Charles Schultz was not amused. A le tter 
rom the cartoonist's a ttorney anived at the college, 
emandi ng . among o ther th ings, destruction of the si m ilar 
anoons and publ ication of an apology . 

The cha rged offense was copyright infringement. 
It's not as if  the magazine editors had printed the 

·arod y  i rrespo n sibly. Knowing that almost all cartoon 
haracters are copyrighted and thus the possibility of 
1fri ngemc nt existed, the editors had made a cursory 

I� LIGIL 
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leek of t he l a w  and decided that using the Pean uts 
laractcrs in this i ns tance would be a " fair use" of 
100py, Charlie Brown, L inus and Lucy. This fai r  use 
)Ctrine, as i1 is ca l led by the courts, allows anyone a 
nited pri v ilege 10 use copyrighted material in a reasona
e m a n n er. 

However. as the edi tors soon learned, there are definite 
nits to a fai r  use of copyrighted material-and those 
nits defi n i tely do not i nc lude graphically identical char
;ters invol ved i n situations the attorney called "antitheti
.I" to the wholesome i mages usual ly found in Peanuts. 
So. just how much protect ion does the fa ir use doctrine 

'ovidc to art ists and journalists who wan t  to use the 
tabJished characteristics of well known, copyrighted 
rtoon characters to make a pol it ical or social statemen t 
J USt a j oke? 
The law of copyright is based on a federal statute that 

cogn i zes a fai r  u se doctri ne. I T he l aw attem pts to 
lcompass a l l  the preceding coun decisi ons dealing with 
'pyright. i nc lud i ng a four-part method of analyzing when 

a fair use was fair and wh en it went too far and i nfringed a 
legitimate copyright. 

Therefore, when courts are confronted with an artist 
clai m ing his infringement of a copyright was a fair use, 
they will consider the statute's four factors: 

1 )  the purpose and character of the use, including 
whether such use is of a commercial nature or is for 
nonprofit ed ucationa l uses ; 

2) the nature of t he co pyrighted work; 
3) the amount and substantiality of the portion used in 

relation to the copyrigh ted work as a whole; and 
4) the effect of the use upon the potential market for or 

value of the copyrighted work. 
In addition to these statutory factors, the legislative 

notes accompanying the statute lists examples of the sort 
of activities the courts might regard as fai r  use under the 
circumstances, including parody. 2 

The legal bo undaries of parody have evo lved mainly in 
federal courts of appeal in New York and Caifomia, and 
the result they've come up with reads: "Where it is clear 
that the parody has neither the intent nor the effect of 
fulfilling the demand for the original, and where the 
parod ist does not appropriate a greater am ount of the 
origj nal work than is necessary to 'recall or conj ure up' the 
object of his satire. a finding o f  infringement would be 
i mproper."3 

Wha t th is means for cart oon s, graph ic parodies, is two
fold. First, the artist who wants to parody a n original must 
not use more of the original work than is necessary to 
evoke thoughts of the original in the viewer's mind. This 
is th e so-called "conjure u p" test and was the problem 
with the Peanuts situa tion prese nted above. In that case, 
every detail of the well known com ic strip was dupl icated, 
from the Stripe on Charlie Brown's shirt to Lucy's psychia
trist booth (which in the parody was Snoopy's abortion 
cl in ic). Second, the parody may not decrease the market 
for or the val ue of the original work. What this means i s  
that n o  one should be willing t o  purchase the parody as a 
substitu te for the original work; the parody cannot be in 
competition with the original . One purpose of copyright, 

conllnued on page 30 
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cOIJllIIued (rom page !8 
a fter all, is to protect the market value of the original idea. 

One of the major cases in which parody was defined 
and used regard i ng ca rtoons i n volved Walt Disney Pro
duclions.� In that case. fa mous Di sney characters, such as 
Mi ckey M o use and Dona ld Duck, were portrayed i n  a 
" counter-cult ure" magazi ne, lead i ng a li festyle that includ
ed pro miscll i ty and drug u se. Walt Disney Productions 
sued for copyright i n fringement and t he federal court of 
a p peals in  Cal i fornia agreed. basing its decisi on on the fact 
that the artist had Iden t i cally copied the Di sney charac
ters. I n  doi ng �o. the parodis t  had crossed the l i ne of 
copyi ng more than wa s necessary to "conj ure up" the 
origmal in the m i nds of the viewers. 

"In c valu at mg how mllch of a taking was necessary to 
recall or conj u re up the origin(l l,  it is first i m portant to 
recogn ize that given the wi des pread publ ic recogn i tion of 
the major charact\:'rs i n vol ved here , such as Mickey Mouse 
and Donald Duck, i n  com panso n with o ther characters, 
very li ttle \I,'"o uld have been nece ssa ry to place Mickey 
Mouse and IllS im age in the minds of readers," the court 
said. " When the medium i n volved is a co m ic book, a 
recogmzable carica lUrc is not  di lTlcull  to draw, so that a n  
al ternative t ha t in'v olvcs less copy i ng i s  more l ikely to be 
a vai lable than i f  a speech, for i nsta nce. is parod ied. "  

"Here. t he copying of t h e  graphic i mage appears to 
have no o t her pu rpose than to track Disne y's work as a 
wh ole as closely as possible. "5 

The proble m ,  appare ntly. wa� that the Disney charac
ters had been used for t heir recogni tion value. Subsli tute 
any other I ype of cartoon charaLlc rs. and the plot would 
have been the sa me. A valid pa rody. 011 the other hand, 
wo u ld have required use of t hc Disnl.'Y charac ters, along 
wit h theiT fa mous personal ities.  0\ v a l l d  parody would 
have pla yed on Ihe qualities U 0 1qlh' I() M ickey Mo use or 
Donald Duck to make a speci fic point .  and t h u s, wo u ld 

have been a fair use. Of course, the court still would have 
expected the artist to use only enough of the original 
characteristics to evoke the appropriate images in the 
mi nds of the viewers. 

The three factors a court will consider in determining 
whether a taking from the original is excessive are the 
degree of public recogn ition of the original work, the ease 
of co njuring up the original work in the chosen medium, 
and Ihe focus of t he parody. 6 This means that the more 
famous a cartoon character is, the easier it is to conjure it 
up in a viewer's mind, and therefore, less of the origi nal 
can be used in the parody. The reverse also is true. The 
more d ifficult it is to conjure up the o riginal in a person' s 
mind, that m uch more of the original may be used to do 
so. This is particularly true in cases i nvolvi ng parodies of 
songs and speeches. 

In New York. the federal appellate court has considered 
the economic effects of the parody. Though most cases 
there have dealt with parodies of songs. the court has been 
rel uctant to find copyright infri ngement unless the value 
of or the market for the original was diminished by the 
parody. Such a case occurred when NBC was sued because 
lhe show "Saturday Night Live" perfo nned a parody of 
the advertising theme. " I  Love New York. "7 To t he same 
t u ne, the cast sang, " I Love Sodom. "  Though the word s 
were different, several bars of the origina l melod y were 
used , which caused the copyright holders to argue tha t too 
m uch o f  the origina l had been used by t he parody . The 
court d isagreed, saying that the ad vertisement obviously 
was a parody of the origi nal a nd was not affecting the 
market for the originaL 

There is one case that appears to break the standard set 
by the Cali forrtia and New York courts, though, dealing 
with Pi l lsbury's Poppi n '  a n d  Poppie Fresh cha racters. A 
federal trial court in northern Georgia ruled in 1 98 1  that 
there was no copyrigh t i n fringement when those characters 
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were portrayed engaging in various sexual acts in an adult 
magazine.s In that case, the court acknowledged that 
copying of the characters had been identical, exceeding the 
"conjure up" standard. However, the court said the most 
important factor was whether the infringement had af
fected the market for or the value of the original charac
ters. The court said there was no evidence that Poppin' 
and Poppie Fresh bad been adversely economically af
fected. therefore, there was no infringement.9 

That case appears to be an anamoly, however, and is in 
conflict with the two h.igher level courts in California and 
New York. where the amount taken from the original is a 
major consideration in deciding whether an infringement 
has occurred. Both courts, however, have said that the 
economic factor is the one to be most emphasized. 

Student journalists and artists who want to parody a 
well known work should keep the following factors in 
mind. First, make sure that the parody can not be seen as 
competing with the original. If it is possible that someone 
may purchase or obtain the parody in substitution for the 
original, that affects the market for the o riginal and is an 
infringement . For instance, a one-time parody of a comic 
strip generally would not affect the number of people who 
buy or read the originai strip, but using the parody 
regularly over a long period of time could. 

Second, use a minimum of copying when drawing off 
an original cartoon. An artist should mimic just enough of 
the original to "conjure up" the image of the character in 
someone's mind. To maintain safety, backdrops should be 
different, as should clothing and even props the characters 
use. Of course, if a specific characteristic of the cartoon is 
being parodied, it will need to be included, but the parody 
must be sufficient to let the reader know the object is the 
subject of a satire or parody . 
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Third. do not use well known characters just for the 
sake of their recogn ition. If an artist wants to make use of 
a quirky, unique quality of Charlie Brown to make a 
political point, he probably can do so. (Remember. use 
only as much of Charlie Brown as necessary to make the 
point.) However, if any other cartoon character could just 
as easily be used to make the point, don't use Charlie 
Brown. 

Courts have said that making a caricature, instead of an 
exac t duplicate, of a well known cartoon is a relatively 
easy thing to do and still create a good parody of the 
orignial. Therefore, don't create any parody that could be 
a substitute for the original and don 't even come close to 
copying it exactly. Following these guidelines will help 
achieve a reasonable, fajr use of the original , without 
infringing on the copyright of the o riginal. a 

NOTES 

I 17 V.S.c. sec. 107 (1982). 

2 Id. sec. 107 (hjstorical and revision notes) (1982). 

) Berlin v. E.C. Publications, 329 F.2d 541 , 545 (2d Cir. 
1964). 

• Walt Disney Productions v. Air Pirates, 581 F,2d 751 
(9th Cir. 1978), cen. denied, 439 U.S. 1132 (1979). 

sId. at 758. 

6 Id. at 757-58. 

7 Elsmere Music inc. v. National BroadcIJsting Compa
ny, inc., 482 F. Supp. 741 (S.D.N.¥. 1980), af]'d .• 623 
F.2d 252 (2d Cir. 1 980). 

8 PilJsbury Co. v. Milky Way Products, 215 U.S.P.Q. 
(BNA) 124 (N.D. Ga. 1981). 

9 Jd. at 132. 
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Ip. are welcome and needed . 
lelp us inform the sc ho last ic jour
a l ism community by contributing 
our skil ls and information to the 
PLC Report. 
Vrite or c all us a t :  

Student Press Law Center 
Suite 300, 800 1 8th St re et NW 

Washington, DC 20006 
(202) 466-5242 

SPLC gratefully ack nowledges 
)e generous su pport of the tol
>wing inst itut ions and people , 
'ithout whom there m ight not be 
n SPLC, a nd wit hout whose sup
ort defending the F irst Amend
lent rights of the s t udent press 
'ould be a for more d ifficult tas k ,  

:ontributions from July 15  t o  De
�mber 1 )  

:NEfACTORS ($ 1 00 or more) 
;sociation for Education i n  
Jou rna l ism a nd Mass Commu
n icat ion 
• Newspa per Division 
• Second ary Education DiviSion 
• Law Division 

lncy l .  G reen (IN) 

,0 SPLC Report 

A 
book 
: worth 

readinge 

Law of the Studtnt Press. 8 four· year project of tht' Studt'llt Press Law Cenler. is the first 
book ever w offer an examination of legal issues confronting Amt'rican's student journalisll!. 
advisers and education administrators on both the high school and college levels. 

The book is understandable lind readable without giving up the es.senhal material needed 
for an in·depth understanding of the legal relationships invo lved in the produ�l ion of student 
newspape�, yearbooks and electronic media. Topics covered mcludf> hhe!. obscenity. copy
right. prior review, censorship and model publications guidelines, 

u,w of the Student Press is available now! Copie� art' only $5 each. To order, send a 
check ror that amount. payable to "Quill and Scrol l , "  iA.); 

Law of Ibe SludeDt Press 
Quill and Scroll 

School of JournaJiem and M8.58 Commun ication 
University of Iowa. 

Iowa City, IA 62242 

FRIENDS OF SPLC 

Scripps Howard Foundation (OH) 
Iowa High School Press Associa

tion 
Journalism Education Assoc iation 
J, Roderick MacArthur Foundation 

(IL) 
Kansas Scholastic Press Associa-

tion 
Los Angeles Times (CA) 
Lancaster Newspapers Inc . (PA) 
The Newspaper Guild 
The New York Times Company 

Foundation (NV) 
SOCiety of Collegiate Journalists 
Wash ington Journalism Education 

Association (WA) 

SUPPORTHS ($10 to $H) 

Mary E. H ires (NJ) 
Cheryl A, Lee (AK) 

CONTRIIUTORS ($25 to $49) 

Karen L .  Bos ley (NJ) 
Davenport Community School Dis-

trict (IA) 
Robert L. Dillion (MO) 
Michael J. Fox (AZ) 
Dean M. Gottehrer (AK) 
Indiana High School Press Associa-

tion 
Samuel A .  Johnson (NO) 
Lillian Lodge Kopenhover (FL) 
Reid H, Montgomery (SC) 
St. Pau l 's School (MD) 
Richard H. Sub lette (CA) 
Dwight l. Teeter (TX) 
Robert Trager (CO) 
Marilyn Weaver (IN) 

Help SLipport th& SPLCI 

Winter 1 986-87 



Don't let 
a school 
give 
your rights 
the boot. 

Your Subcription supports the work 
of the Student Press Law Center. 

The Student Press Law Center is the only national 
organization devoted exclusively to protecting the First 
Amendment rights of this nation's high school and 
college journalists. 

The Center serves as a national legal aid agency 
providing legal assistance and information to students 
and faculty advisers experiencing censorship or other 
legal problems. 

Three times a year (Winter, Spring. and Fall), the 
Center publishes a comprehensive Report summarizing 
current controversies over student press rights. In 
addition, the Reports explain and analyze complex legal 
issues most often confronted by student journalists. 
Major court and legislative aCUons are highlighted. 

Defending your rights isn't cheap. Subscription 
dollars form a large pan of our budget. 

Your subscription price will help us continue to serve 
as the national advocate for the rights of student 
journalists. Other contributions are tax-<leductible. 

All orders must be pre-paid. 

Please enter my subscription to SPLC Reports: 
o I year at $10.00 

Along with this blank I have enclosed a check or mOrley order 
payable to: 

Student Press Law Center 
800 18th St., NW 
Suite 300 
Washington, DC 20006 

Name -- '------ -.I"'I'I<"o .. «"'p<1"'o"'I)----------'--

Address ___________________ _ 

CitY,State,Zip 

o I wish to support the work of the StUdent Press Law Center 
with a contribution in the following amount: ----

The SPLC IS interested in the titles or positions of its 
individual subscribers: -----.h"'lIo""fpo=sd""'o;;;-n------

Now a benefit of Journalism Education Association Membership 

Winter 1986-87 SPLC Report 31 
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