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ETHICS 
Defining reality for readers 

Ethics and Language 
By Deni Elliott 

Ask any journalist to give you examples of important 
ethical issues, and you're sure to receive a list of such 
problems as conflicts of interest, deceptive journalistic 
practices, and intrusions into the private lives and 
private moments of people in the news. It's unlikely 
that "language" will be offered as an issue. Yet, lan
guage categorizes a unique and important set of ethical 
questions for journalists. 

The most obvious ethical question involves the 
transmission of others' language through quotes. Should 
the journalist clean up the language of a source? If so, 
how extensive should that restructuring be? Should the 
journalist remove objectional words from a quote? Is 
correcting grammar an appropriate journalistic move? 

The direct quote issue usually becomes an ethical 
problem when the news organization has not set a 
policy. On a student publication, lack of policy may 
mean that student-sources' quotes are corrected, but 
that when a faculty member or administrator makes a 
grammatical error, the quote is reported with the error 
intact. Unless the quote is directly related to the story, 
such as an English teacher praising the students in her 

It is not necessarily wrong to 
change a "dem" to "the�" �hen 
quoting a source for publIcatIon, 
but the staff should be fair in 
setting a policy. 

grammar class by saying, "The students learned the 
material real good," selectively fixing grammatical 
errors shows a bias on the part of the news staff and 
creates a skewed sense of reality for the readers. It is 
not necessarily wrong to change a "dem" to "them" 
when quoting a source for publication, but the staff 
should be fair in setting a policy that either all those 
quoted warrant grammatical help or that none do. 

Just what is quoted for publication raises another 
ethical problem. Anyone can be hung by a partial 
quote. In trying to be concise for publication, journal
ists should be careful that the speaker's meaning is not 
lost in the cutting. 

Descriptions interpret reality 
Descriptions of people in the news constitute a more 

serious language problem. Descriptions tell the reader 
how to think about the person being discussed. A 
classic example of how descriptive words change t�e 
reader's perception surfaces in a now old, but stlll 
important, case of journalistic coverage. In 1969, Cathe-

Winter 1984·85 

rine Genovese was stabbed to death in New York City. 
Genovese's murder commanded national attention be
cause she was killed within the sight and hearing C?f 
more than 30 neighbors. How individu� news. orgaru
zations initially reported the incide�t raises an mterest
ing set of ethical questions. Accordmg to the New York 
Times, Genovese was a 28-year-old woman and the 
manager of the Hollis bar. �ccor�i!1g to the Herq.ld 
Tribune. she was a pretty, dlmunItIve, brunette grrl. 
According to the New York Daily News. Genovese was 
a barmaid who traveled in a "fast crowd." Readers of 
the various papers necessarily developed different be
liefs about the murdered woman. Descriptive words 
and phrases in printed articles tell readers ho� they 
should regard individual persons and can remforce 
erroneous stereotypes as well. 

Today, most news organizations have policies con
cerning the reporting of gender and race. Most ne�s 
organizations do not mention th� ra�e of a person m 
the news unless the person's race IS directly relevant to 
what is being reported. Women and ,?e.n are now 
usually identified in equal ways. EmphaSIS 10 the sto� 
on a woman's physical appearance no longer occurs 10 
most mass market publications. I would like to think 
that journalistic stereotyping or labeling is a problem of 
the past, but recently, I read the following paragra�h on 
the front page of my local daily concern1Og a VictOry 
parade for the World Series winning Detroit Tigers: 

"The fans may need until the end of next season to 
recover from this one - the executives in pin-striped, 
three-piece suits who stood on Woodward and sipped 
from cans of beer the schoolchildren who played hooky 
for a glimpse of their heroes, the secretaries squealing 
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SEE )K> fl,fL 
with barely concealed ecstasy a t  the approach of Kirk 
Gibson." 

I assume the reporter identified the "secretaries" by 
classifying them as any female person who was not 
wearing a pin·striped suit and drinking a beer. 

Media language creates the readers' reality. It's 
impossible to lift a scene and give readers the same 
eyewitness accounts they would perceive if they were 
attending the event. Even the photographer's lens only 
captures a slice of reality. Words, the medium of the 
print journalist, are interpretive . The journalist is not a 
coHeeter and giver of events and issues; (s)be is an 
interpreter and evaluator. All infonnation is filtered 
through the reporter's personal screen and that interpre
tation of events and evaluation of im portance and 
relevance is the best that the reporter can provide. 

But, in otTering the reporter's interpretation of an 
event, (s)he must be careful of the words that are used 
in shaping the readers' perception of the scene. Consid· 
er two different headlines for the same event: "Joyous 
Fans Hoist Goal Post as Trophy," and "Unruly Mob 
Destroys School Property. " Which is true? It's obvious 
how different headlines and corresponding stories shape 
different ideas of reality for the readers. 

Saying what you mean 

If the sharp differences in the readers' perception 
created by the different choices of language is a prob
lem, a greater one occurs when journal.ists use language 
that obscures meaning. Euphem istic speech . language 
that hides the emotional importance of the subject 
being discussed , creates a danger in giving the reader 
little sense of the situation being discussed. For exam
ple , I recen tly read an article concerning the transporta
tion of "spent fuel" which I understand is euphemistic 
for " nuclear waste" . . .  and I'm sti U not sure what 
"nuclear waste" is euphemistic for, but I'm sure that it 
isn't someth ing I want driven through my town. "Spent 
fuel" doesn't frighten me nearly as much as it should. 
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When I read that President Reagan has said that 
"there is no sound alternative to constructive devel
opment in relations" with the Soviet Union, it takes me 
a long while to realize that be is saying that if we don't 
want anned conflict (war) with the Soviets, we better 
start negotiating (talking with one anotber). Removing 
the emotional meaning from events by choosing eu
phemistic words keeps readers from responding and 

If the words used obscure the 
fact that there is an issue to be 
discussed, the readers are 
unHkely to respond. 

even from knowing that their attention is needed. 
Euphemistic language is an ethical issue because the 

use or reporting of such language gets in the way of the 
press's primary duty in a democracy, that of furthering 
public discussion on important issues of the day. If the 
words used obscure the fact that there is an issue to be 
discussed, the readers are unlikely to respond. 

Muddling through obscurity 
Journalists can't hide behind a claim that they are 

only reporting what is said, that governmental officials 
are responsible for the vagueness and obscurity that 
muddles the meaning of the message. The U.S, press 
learned some 30 years ago in covering the unsubstan
tiated and hannful attacks by U.S. Senator Joseph 
McCarthy that responsible journalism means more than 
simply repeating what a public official bas to say. 
Sometimes responsible reporting means putting an 
issue or statement in perspective for the reader. 

Yet, doesn't the reporter illegitimately shape the 
reader's perception of the world when the press takes it 
upon itself to put an issue or statement in context? Isn't 
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COURTS 
Ethics and Language -cont/llued 

this journalistic interpretation something more akin to 
editorial writing than it is to the writing of straight 
news? 

journalists will become more sensitive to the issue and 
will develop a heightened sense of responsibility for the 
words they use. 

These last difficult questions highlight the need for 
more attention to the ethical issues as dated with 
journalistic language. While solutions to the problems 
noted here are fonnutated. rejected, and re-formu1at� 
Colorado 

••• 

Editor's note: Den; Elliott recently completed her doctor
al work at Harvard University with a crusertation on the 
teaching of journalism ethics. She is now leaching 
philosophy at Wayne State Uniyersity. 

Colo. Supreme Court denies right 
of access to university documents 

The Colorado Supreme Court 
has ruled 5-2 that the state's Open 
Records Act does not apply to tbe 
University of Colorado. The deci
sion was banded down on Aug. 27, 
just one week after the same court 
had issued a press-supportive deci
sion giving newspaper advisers the 
right to file lawsuits on behalf of 
their students. (see story this issue) 

The � arose when Mahinder 
S. Ut)eroi,tHf aer space engineering 
professor at th� university, request-

not apply to the school and ruled 
that the university bad shown "suf
ficient cause" for refusing to permit 
inspection of the requested materi
aL 

Uberoi appealed, but the Colora
do Supreme Court upheld the lower 
court's decision. In the majority 
opinion, the court noted that the 
University of Colorado was esta� 
Iished and structured by constitu
tional and . I. tUIOry Pro vi siQPs 
which granlei:! • road di.screlion to 

The Open Records Act states that "all 
public records shall be open for inspection by 
any person at reasonable times, except as 
otherwise provided by law." 

ed docwn n to support alleg;ttions 
in· a. discrimination lawsuit he had 
file4 a8aJnsl.th.e. university in 1982. 

_ Althou h uni.versity officials 
gJ;ante<i substantial portions of 
Ubel'oi '!>. requests, many of his re
qUes� wer: . denied. Among the 
withheld d uments are minutes of 
committee· meetings concerning 
him, I ry. recommendation corre
spondence, faculty member travel 
records, appointment forms for 
aerospace engineering teaching as
sistants, evaluations of his work, 
and records of university expendi
tures. 

Uberoi filed a second suit ag3inst 
the univerniiy later in 1982, claim
ing that his rights under the Open 
Records Act had been denied. Dis
trict court Judge Richard Mclean 
agreed with the university's conten
tion that the Open Records Act did 
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the. r g nl a a . governing boatci" 
and" pecific.andpar:ticu1ar paw
ers" to operate the university. 

The court ,applied the �ning 
of its decision. in Associated Stu
dents v . . Regents. 189 Colo. 482 
(1975). which held thaI the Open 
Me tings Law of -the Colorado Sun
shine Act did not apply to meetings 
of th regents at the University of 
Colorado. 

In that case, the court over
turned -lbe trial court's ruling be
cali· its "ini rpr l.ation of the 
applicability ·of the Sunshine Act if 
upheld would invalidate a law 
which the regents are duly authO
rized to enact . . . (such as] a section 
of the Law of the Regents permit
ting clos meetings of the board of 
regents in certain circumstances." 
This power would clearly "both 
limit and infringe upon the regents' 

authority to govern the university," 
the court said. 

The court held that the Sunshine 
Act was a "general law, not a spe
cific one" and that it would have to 
repeal two sections of the Colbrado 
Constitution in order to apply to 
regent meetill8S. Such a repeal 
would have to be expressly wrinen 
in the Sunshine Act to be valid, the 
court held, and "the act contains no 
sucb language." 

' 

The court likewise held that the 
Open Records Act was a general 
law, and, as noted in Associtl1rd 
Students, that "statutory repeal by 
implication is Dot favored in Colo
rado, nor will a general statute· be 
inter'p1'eted to repeal a conflictin8 
special provision 'unless the· intent 
to do so is clear and unmistakabje,' ,. 
The supervisory control of the 're
gents could, thus, only be divested 
by an expreuly written 1egislative 
enactment in the Open Records 
Act. . 

The Open Records Act states 
that "all public �rds shall be 
open for inspection by any person 
at reasopable times, except . . . as 
otherwise provided by law .... ... 

Uberoi bad claimed that the defi
nition of "public records" in the 
Open Records Act applied to re
cords at the university. Accol:{Urig 
to the definition, public records 
include "all writings made, main
tained, or· kept by the state or any 
agency, institution, or political suO
division thereof" for spedfied Uses. 

Although the court noted that 
the Colorado Constitution refers iO 
the university as a "state inslitut:ion 

continued on p.6 
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Colorado -continued 
of higher education" and that stat
utes establishing the structure of the 
university also refer to it as an 
"institution," the majority did not 
believe that "the definition of pub
lic records to include writings kept 
by a state institution demonstrates 
legislative intent to make the Open 
Records Act applicable" to the uni
versity. 

The court noted that the univer
sity has a policy procedure for 
examination of university records 
included in  its General Procedures 
Manual, al though it did not consid
er whether that policy would mU.e 
the records open or closed. The 
court did hold, however, that inval
idation of these procedures by a 
legislative enactment would limit 
the regents' supervisory powers. 

"The Open Records Act contains 
no clear expression of legislati ve 
intent to impose such a limitation 
on the regents and we will not infer 
such intent where it is not unmista
kably expressed," the court said. 

Justices Dubofsky and Neighbors 
dissented. They noted that the defi
nition of "agency," referred to in 
Associated Students, now reads: 
"any board, bureau, commission. 
department, institution. division, 
section, or officer of the state, ex
cept those in the legislative branch 
or judicial branch and except state 
educational institutions . . .. " [em
phasis added) 

Uberoi's case is distinguishable 
from Associated Students, Dubofsky 
wrote, because the "Open Record 
Act's specific reference to in
stitutions . . . would be redundant if 
the act were not applied to educa
tional institutions, since aU other 
institutions are covered by that 
section's use of the term 'agency.' " 

They would reverse the district 
court's decision because the "plain 
language of the ()pen Records Act 
clearly includes the records of state 
institutions such as the University 
of Colorado within its scope," Du
bofsky wrote. " To require the Gen
eral Assembly to express its intent 
even more explicitly is . . .  an inter
ference in the legislative process 
unjustified by the Colorado Consti
tution or significant policy con
cernS." 

"It's a terrible case that sends 
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openness in government back to the 
dark ages," said Elaine English, 
Director of the FOI Service Center. 
"It's going to have an u nfortunate 
effect on not only the students' 
ability to get records from the 
school, but also on the public's in 
general. " 

Tim Lange, editor-in-chief of the 
Colorado Daily. the school's stu
dent newspaper, is concerned about 
the decision because his staff mem
bers have " constantly" had trouble 
getting documents from the univer· 
sity. 

Staffers made a "very vigorous 
attempt" to obtain i nformation 
about the discretionary funds of 
President Arnold R. Weber, accord
ing to lange. The funds were drawn 
from a variety of accounts, Lange 
said, and incl uded some interest 
money from accounts containing 
mandatory student fees. Staffers 
wanted to learn what was being 
done with the surplus money that 
had been earned when interest rates 
had been very high. 

It took sLlffers five months to 
acquire the i l tformation, although 
they were "subsequently told that 
the records were open," Lange said. 

Lange also said that reporters 
had tried to get information about 
the university's donations, many of 

which go through non-profit organi
zations whose records are not open. 
"The records are very difficult to 
come by unless you're good at 
picking focks," Lange said. 

Although university officials 
"continue to say that they'll keep 
records open and that this was a 
special case," Lange is concerned 
that the court's decision now gives 
officials the authority to say. "We'll 
give you what we want to give 
you." , 

At this point, it is unclear wheth
er the court's decision will apply to 
all the public universities in the 
state . Richard Tharp, the universi
ty's attorney in the case, said "the 
argument could be made that the 
decision is applicable to other col
leges."  Although he was not trying 
to prove that point in his case, 
Tharp added, "I suspect the prin
ciples [in applying the decision to 
other colleges] would be the same." 

Tharp said that the "issue is not 
dead" because Uberoi is still re
questing many of the documents in 
the course of his other lawsuit 
against the university. But now he 
will have to try to get the docu
ments through the rules of discov
ery proceedings rather than through 
the Open Records Act. • 
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Florida 

• 0 

Alligator given access 
to NCAA documents 

A timely F10rida Supreme Court case has helped the 
University of Florida reach an out-of-court settlement 
with six state newspapers, resulting in the release of 
documents from a National Collegiate Athletic Associa
tion investigation of the school's football program. 

The controversy began in late August when the 
Miami Herald, the St. Petersburg Times, and the 
Independent Florida Alligator, the student newspaper, 
requested the release of all documents from the NCAA 
probe, which began in December 1982. The undisclosed 
findings had already led to the resignation of football 
coach Charley Pell, wbo was later fired before his 
resignation took effect 

The university responded to the request by filing a 
lawsuit against the three papers the morning of Sept. 4. 
School officials sought to have the courts decide which 
documents, if any, would have to be released. That 
same afternoon, the newspapers countered by filing 
their own lawsuit against the university. Three other 
Florida papers joined them in their ftght. 

The papers claimed that the university, a public 
institution, had no right to withhold the information. 

Early in September, however, university President 
Marshall Criser said that the university's suit was 
necessary to protect "privileged student and personnel 
records." The unlawful release of records without 
students' permission could result in severe penalties for 
the university, Criser said. 

The suit also sought to protect those individuals 
"who will never be named in formal charges filed by 
the NCAA because information included in the prelimi
nary inquiry files has been found to be erroneous , 

unfounded rumor, or totally uncorroborated and thus 
not a part of an official charge or allegation subject to 
being released," Criser said. 

Winter 1984-85 

Attorneys for the university and the newspapers met 
to discuss a settlement on Sept. 11. The meeting took 
place just two days before circuit court Judge Theron 
Yawn was scheduled to rule on what NCAA documents 
should be made public. 

During the meeting, university attorneys and officials 
announced their decision to release all the documents, 
but with students' names deleted. That decision was 
made because of a Rorida Supreme Court opinion in 
an unrelated case, Tribune Co. v. Vanella. handed 
down on Sept. 6. The court's unanimous ruling held 
that the only exemptions from the Public Records Act 
are statutory. Because no statutory exemptions were at 
issue in this case, the court's decision confirmed the 
newspapers' contention that the NCAA documents were 
open. 

But although some of the names in the documents 
have been revealed, many of the students' names have 
been deleted, according to Don Middlebrooks, attorney 
for the newspapers. 

Middlebrooks said that he has made no further 
efforts in court to get those names disclosed and that 
the newspapers are unlikely to take court action at all 
unless reporters and editors determine that further 
disclosure is necessary. 

Middlebrooks noted that although the names have 
been deleted, the facts themselves sometimes reveal the 
students' identities. The paper cannot print the undis
closed names, but in many cases "the name is not 
crucial to the reporting," Middlebrooks said. 

The university is, however, cooperating with the 
newspapers in trying to get the students to agree to 
having their names disclosed. "The university had 
agreed to seek pennission from the students to release 
the names," Middlebrooks said, "and, to some extent, 

they've done that." • 
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Colorado 

Advisor wins right to file 
1 st Amendnlent claim 

I n  a landmark decision, the Co
lorado Supre me Court h as held that 
a college's newspaper adviser can 
sue for infringement of First 
Amendment righ ts on behalf of her 
students. 

The 4-2 ruling in Olson v. State 
Board for Community Colleges and 
Occupation EducaTion. Case No. 
8 2SC27 I Slip O p. ( Colo. A ugust 20. 
1 984) was handed down Aug. 20, 
n i ne months after it was argued 
before the court. The case will not 
only become law in Colorado, but 
will also be persuasive precedent in 
cases around the country where a 
publ ication adviser may be the only 
person able to pursue a lawsuit to 
i ts finish. 

The State Board for Community 
Colleges appealed the appeHate 
court's decision to the Colorado 
Supreme Court, which reversed the 
judgmen t of the court of appeals. 
That j udgment had said that a 
funding cutoff for the Pikes Peak 
News, the student newspaper, 
!lhridged the co nstitution al rights of 
J udith Olson, the paper's adviser, 
but failed to answer whether Olson 
�ould assert the First Amendment 
rights of her students. 

The m ajority held that Olson 
lad demonstrated "an actual i njury 
mfficient to guaran tee adverseness" 
lnd that she could assert the rights 
)f third parties not before the court 
f al least one of the following 
'actors was present: "the prese nce 
)f a substantial relationship be
ween the plaintiff and the third 
)arty; the difficulty or i m probabili
y of these third parties in asserti ng 
I n  alleged deprivation of thei r own 
19hts; or the existence of some 
teed to avoid dilution of third 
>arty righ ts in the event standing is 
lOt permi tted . " 

The decision noted that the U.S. 
;upreme Court has been lenient in 
lpplying these rules i n  First 
\.mendment cases to avoid inhibit
ng freedom of speech. 

8 SPl C Reporl 

In assessing Olson's third party 
clai m ,  the court said that " O lson's 
role as faculty adv i ser to the News 
gave rise to a s ubstan tial 
relationsh i p  between herself and the 
student members of the News stall" 
and that this relationshi p  "renders 
Olson as effect ive a proponent of 
the First Am endment rights of the 
students as the students them-

to assert the rights of the students." 
I n assessing the third consider

at ion, the court noted that enforce
ment of the funding cutoff could 
in hibit students from exercising 
their speech and assoc ia tional  rights 
in a studen t newspaper. Olson, 
therefore. met this consideration 
becau se,  the court said, " Providing 
a j udicial forum for the vindication 

RMCPA Award Winning Newspaper 
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Pikes Peak Community Col lege, Colorado Springs 
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selves." 
This factor alone could give Ol

son the power to assert the rights of 
the students, according to the stip
ulation that only one consideration 
of the test need be satisfied. The 
court, however. also assessed OL
son's standing in rela tion to the 
other two parts of the test. 

The court held that Olson met 
the second consideration as well 
because the students faced obstacles 
in asserting thei r  rights themselves. 
Because Pikes Peak College is a 
two-year school, students "have but 
a brief tenure in which to initiate 
and bring to a conclusion a lawsuit 
challenging the cutoff," the court 
said. As demonstrated by the d is
trict court's entry of summary 
judgment aga inst two of the student 
plaintiffs, which dism issed their 
case before it went to tri al , "gradua
tion poses the risk of mootness," 
the court added. 

Although the court said this 
obstacle is not i n surmountable. in 
that newly adm i t ted students could 
be substituted as plaintiffs, it held 
that "there is little lost in terms o f  
effective advocacy b y  allowing 01· 
son as teacher and faculty adviser 

of these constitu tional in terests pre� 
vents their dilu tion th rough student 
suffera nce . "  

J ustice Rovira an d Chief Justice 
Erickson dissented from this part of 
the opinion because, in their view, 
no obstacles preven ted students on 
the News staff from asserting their 
own rights and because there would 
be no dilution of their rights i f  th ird 
party standing was not permitted. 
They could not concur with the 
maj ority opi n ion in granting Olson 
the power to assert the students' 
rights. Rovira wrote, because all 
three con sidera tions had not been 
sumciently established. 

• • •  

Olson had testified i n  her deposi
t i o n  that the funding cutoff "had 
rather severe i mpl i cat i ons for stu
den ts as well as the program "  and 
that " I  don't think J can separate 
m yself and what was done from the 
students because the program and 
the publication [were J interrelated 
[a nd] 1 don't  think they are two 
separate th ings." 

continued on p. 9 
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Olson -continued 

. She had alsq stated that the Pikes 
Peak Fuse. a lower-cost news mag
azine that replaced the newspaper 
after the funding cut, was a poor 
substitute for the News because it 
contained 90 percent less content 
than the News. Olson also had to 
change her new�per design �I� 
to a magazine desIgn class to u�ihze 
the Fuse in instruction. She chumed 
that newspaper design skills were 
more beneficial to students plan
ning a career in journalism. 

The court, therefore, held that 
Olson had "sufficiently demon
strated, at least for the purpose of 
third party standing, that the ad
ministrative decision to terminate 
funding of the News has a chilling 
impact on the free speech of the 
students. " 

The court ruled 5- 1 ,  however, 
that these facts alone did not give 
Olson the standing to file a lawsuit 
on her own behalf. 

The court recognized that a 
teacher in a public school has a 
"constitutionally protected First 
Amendment interest in choosing a 
particular pedagogical method for 
presenting the idea-content of a 
course, as long as the course is part 
of the official curriculum of the 
educational institution and the tea
ching method serves a demonstra
ble educational purpose." 

But the court also said that ad
ministrators should be allowed 
broad discretion in deciding "how 
the limited resources of an institu
tion can best be used to achieve the 
goal of educating students." 

Olson's claim centered on her 
"alleged entitlement" to use the 
student newspaper to teach newspa
per design and layout and to aid in 
advising her students on libel, 
obscenity, and financing issues. Al
though Olson classified the paper as 
a "cocurricular" activity, the paper 
was a student activity funded by 
the student senate and "ancillary to 
the formal education process at the 
school," the opinion said. 

Her constitutional rights as a 
teacher were not abridged. the court 
held, because "whether the newspa
per is published or not, Olson's 
freedom to choose an appropriate 
method for classroom presentation 
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of the idea-content of her journa
lism courses remains unfettered, as 
does her ability to select those ideas 
and principles that she bClieves will 
enrich the educational experience o( 
her students." 

The court further held that the 
First Amendment does not give a 
teacher the right to require the 
school to allocate funds to a partic
ular student activity when it is not 
a part of the official school curric
ulum, is managed by the students, 
and only advised by the teacher. 

Justice Lohr dissented from this 
part of the opinion. 

He noted that stories in Olson's 
reporting classes were frequently 
printed in the paper and that the 
work design class students did on 

" The administrative 
decision to terminate 
funding of the News 

has a chilling impact 
on the free speech of 
the students." 

the layout of the paper, during 
class, was usually accepted without 
change by the paper's editorial staff. 

The majority's opinion that the 
right to choose "a particular meth
od" is limited to the "official cur
riculum," Lohr wrote, "fails to give 
full scope to rights guaranteed by 
the First Amendment." 

The paper was financed by man
datory student fees allocated by the 
student senate, was a critically im
portant tool in teaching newspaper 
layout, and was significantly devel
oped in Olson's classrooms, Lohr 
said. 

"Under these circumstances, 1 
would hold that Olson has made a 
showing of a legally protected First 
Amendment interest sufficient to 
establish standing . . . ," Lohr said. 

• • •  

Despite the two dissents on the 
standing question, Larry Hobbs, 
Olson's attorney, called the opinion 
"a very good decision." 

Hobbs also considered the 
court's stance on academic freedon 
to be a '  good · sign . for Colorad( 
educators, even though that stance 
did not help Olson's case. 
. "We're delighted," Olson said. 

Colorado Assistant Attorne) 
General Bruce Pech, an attorney fo] 
the State Board for Communit) 
Colleges, said he was "not at all' 
surprised by the court's decision. 
but added that he and the majorit) 
have "a different view of what the 
law is or ought to be" in the area 01 
third party claims. 

"I had hoped they would see il 
my way, but, unfortunately, the) 
didn't," Pech said. 

Pech said that parties do nol 
have the right to litigate for othel 
parties, as a general rule, but noted 
that there are "enumerable excep
tions . . .  [that] don't hang together 
in a nice, coherent framework. 

"In this particular instance, the 
position the majority took really 
reflected their view that it would be 
very difficult for students to assert 
their own rights, given the con
straint of . . . mootness," Pech 
said. 

The dissents were issued, Pech 
felt because the majority gave too 
mu�h weight to the burden on the 
students. 

The case will now go back to the 
district court level, with Olson rep
resenting her students, to determine 
if the funding cutoff violated the 
students' rights. 

Hobbs is confident that the court 
will decide in Olson's favor. "{ 
think we'll whip them this time," 
he said. 

Hobbs added that it will proba
bly be a year or more before the 
case goes to trial. 

• • •  

The case arose after toe student 
government at Pikes Peak Commu
nity College voted in June 1 979 to 
end the school newspaper's $ 1 2,400 
subsidy. cutting the paper's budget 
by two-thirds. Student senate mem
bers stated in their depositions that 
the funds were cut because the 
News was biased, inaccurate, no 
longer representative of the stu
dents, and because it never printed 
any "happy news." 

continued on p. 10 
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OlSon-continued 

The· paper subsequently folded 
and was replaced during the school 
year by an alternative publica tion ,  
the Fuse. The Fuse was funded 
entirely by advertising revenues 
and a $950 al location from the 

COURTS 
the funding at S l 2,400. 

The district court, however, 
granted the defendants' motion for 
summary judgment on ·the grounds 
that the plaintiffs lacked standing to 
challenge the funding cut. The court 
held that Olson had no constitu
tional right to use the paper as a 
teaching tool or to assert the rights 

Student senate members stated that the 
funds were cut because the News was biased, 
inaccurate and because it never pri nted any 
"happy news. " 
schooj.s operation budget. 

In August 1 979, Olson and three 
student reporters filed a complaint 
in Colorado district court, claiming 
that the senate terminated the pa
per's fu nding because it disap
proved of the paper's content and 
editorial policies. 

Because the paper provided op
portunities for practical application 
of classroom theory and a forum 
for student expression, Olson and 
the students claimed the funding 
cutoff violated their press rights as 
guaranteed by the First and Four
teenth Amendments. 

They asked for an injunction to 
prohibit the cutoff and to restore 

Washington ,  D.C. 

of students at the school, and there
fore had no right to sue. 

Two of the student plaintiffs also 
lacked standing, the court ruled, 
because they had graduated in June 
1 979. The court also held that the 
third student had suffered no injury 
because she could exercise her First 
Amendment rights through the 
"substitute forum" of the Fuse. 

Olson appealed the decision, but 
the three students did not. The 
Colorado Court of Appeals ruled in 
May 1 982 that Olson did have 
standing to challenge the funding 
cut on her own behalf because her 
activities with the paper qualified 
as a constitutionally protected in-

terest. The court applied a test of 
"legal standing" whkh required a 
plaintiff to have suffered "inj ury in 
fact to an interest protected by 
statutory or constitutional consider
ations." 

The appeUate court did not, 
however, consider whether Olson 
could assert the rights of her stu
dents. • 

Expelled editor settles out-ofeourt 
A student at Howard University (Washington,  D.C.). 

who had been expelled and dismissed as editor of (he 
Hilltop. the school paper, has reached an o ut-of-court 
settlement with the university. 

Janice McKnight had claimed the school violated her 
rights of due process and freedom of the press. 
McKnight was expelled without a prior hearing and 
dismissed as editor in February 1 983, after she had 
published a series of articles detailing a sex discrimina
tion complaint flled against Howard's general counsel 
by an attorney working in that office. 

Howard President James Cheek and Vice President 
for Student Affairs Carl Anderson had pressured 
McKnight to stop covering the story because some of 
the accusations made by the attorney were ··potentially 
libelous," McKnIght claimed. 

School officials maintained that the expulsion was 
not related to McKnight's decision to pursue the 
discrimination story. They claimed she was expelled 
because she had falsified her admission form by not 
stating that she had previously attended Syracuse Uni
versity in New York. She had left Syracuse in bad 
academic standing, school officials said, and would not 
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have been admitted to Howard if that infonnation bad 
been revealed. 

District of Columbia Superior Court Judge Syliva 
Bacon upheld the expulsion by refusing to issue a 
preliminary injunction which would have reinstated 
McKnight as a student until a trial could be held. 

The judge also held that McKnight's First Amend
ment claim was invalid because she hadn't been per
suasive in her allegation that Howard, a private 
university, was using governmental power in restricting 
her speech. "State action" is a requirement for finding a 
violation of the First Amendment. 

Cheek, however, reinstated McKnight as a student 
only hours after the injunction was denied, saying that 
"it was in the interest of all parties concerned." Howard 
students had held demonstrations, conducted a sit-in , 
and burned Cheek in effigy to protest the expUlsion. 
McKnight was later reinstated to her position as editor. 

McKnight had been suing the school for $ 1 00.000. 
Although none of the parties will discuss the terms of 
the agreement, McKnight has said she is pleased with 
the settlement. • 
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Michigan 
Mich. firm's libel 
suit still pending 

Attomies have yet to fLle briefs in a libel suit brought 
against two Michigan State News reporters by Eco 
Tech, Inc., an environmental monitoring and data 
management firm in East Lansing, Mich. (See Vol. 5, 
No. II) 

Robert H. Boling, Jr., president of Eco-Tech, filed a 
complaint in Michigan circuit court in December 1 983, 
after the Michigan State University paper printed 
stories detailing the paper's inquiry into a $227,000 
university contract with the firm. The stories said the 

The stories said the paper 
had uncovered some "highly 
questionable" expenditures, 
including purchases of "beer 
and munchies." 

paper had uncovered some "highly questionable" ex
penditures of the money, including purchases of "beer 
and munchies." 

Boling claims the allegations in the stories are false 
and misleading and that the paper continued to print 
the defamatory material after Boling had informed 
them of their errors, in writing, and demanded a 
retraction. Two other professional papers which also 
ran the story printed retractions, but the State News did 
not. 

-

Although briefs for the case have been drafted, they 
are not yet in their final form, according to Karen 
Fowler, an attorney for the reporters. A senior partner 
at the finn will have to appprove the draft before the 
briefs are fLled, Fowler said. • 

Prof appeals 

LIBEL 

Georgia 

Cadaver awaits Ga. 
Supreme Court decision 

The Georgia Supreme Court has yet to decide 
whether a nursing student at Medical College of 
Georgia was defamed by a satirical response to her 
letter to the editor in the school's humor mag
azine. (See Vol. 5, No. J) 

The case, Brooks II. Stone, 1 0  Med. L. Rptr. 
1 5 1 7 (Ga. Ct. App. 1 984), arose in November 
1 982, when Susan Brooks wrote a letter to the 
editors asking the Cadaver to upgrade its style of 
humor. 

The editors' response stated, "Our style of 
humor is really out of control . . .  Our mothers 
were Gennan Shepherds; our fathers were Camels, 
so naturally we love to hump bitches in the heat. 
Say Ms. Brooks, when do you come in season?" 

Last March, the Georgia Court of Appeals 
reversed a state trial court decision which favored 
the editors, saying that the editors' response con
stituted a cause of action for defamation. The 
Supreme Court granted the defendants' request for 
an appeal and heard the case in July. 

At the hearing, the editors argued that the 
magazine and the reponse were "clear satire" and 
that the reply was protected by the First Amend
ment because it was clearly an opinion. They also 
claimed that by calling the Cadaver "sick" and 
"for the bottom of bird cages," Brooks instigated 
the exchange of words. • 

$9 million libel suit dismissed 
A journalism professor at William Rainey Harper 

College (Ill.) is appealing the dismissal of a libel suit he 
had brought against the Harbinger, Harper's student 
newspaper. 

Last May, senior Mike McCarthy wrote an editorial 
for the paper reflecting on changes that had occurred on 
campus while he was a student, citing problems he saw 
at the school, and criticizing Professor Henry Roepken. 

In response, Roepkin filed a libel suit in the 1 9th  
Judicial Circuit against McCarthy, who was not a 
member of the Harbinger staff, the paper's editor and 
adviser, two school administrators, and Harper's Board 
of Trustees. Roepkin asked for over $9. 1 million in 

Winter 1 984-85 . 

damages. 
In his editorial, McCarthy, who has since graduated, 

included a paragraph calling Roepkin "very foul
mouthed" and "the most disgusting, hard-headed, and 
stingy instructor I know." The paragraph ended, "as the 
saying goes, if you can't; teach." 

Roepkin's complaint stated that the remarks in the 
editorial were defamatory and were calculated to cause 
great injury to his personal and professional reputation. 

Roepkin appealed the decision at the end of August, 
on the last day he could legally do so, according to 
Director of Student Affairs Jeanne Pankanin. 

"It'll probably be another six months before it's 
resolved," Pankanin said. • 
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Rhode Island 

Board nlerrlber's suit not yet to trial 

A libel suit filed by a school 
committee member against Cum
berland (RI.) High School editor 
Colin Murphy has yet to go to 
court. William O'Coin filed suit 
last January after Murphy wrote an 
editorial for the Clipper Courier 
criticizing O'Coin's absentee rate at 
committee meetings. (See Vol. 5, 
No. II) 

Murphy based the editorial on 
an article he read in a local newspa
per. The article, which reported the 
1983 attendance statistics for teach. 
ers and committee members, con
tained quotes from O'Coin blasting 
teacher absentee rates. 

The editorial stated that O'Coin 
had irresponsibly misrepresented 

r � 
Iowa 

Daily appealing award 
for word misuse 

-

Lawyers ba ve not yet finished filing briefs in 
the appeal of a $9,000 libel award against the Jowa 
State Daily for an article which incorrectly report
ed a "rape." (see Vol. 5 No. II) 

Both sides have filed initial briefs, but the 
paper has yet to file a response brief, according to 
James Brewer, the paper's attorney. 

The case arose in February 1 982, after the 
paper reported that a female bartender at the local 
American Legion Hall had been raped. 

Laurie Hovey. the victim of the attack, filed the 
suit because although she bad been sexually as
saulted, there was no sexual penetration, and, 
therefore, she bad not been raped. Hovey claimed 
she was identified by the article because she was 
the only female banendi!r workJng during the 
hours the rape was 'reported to occur. 

Patrick Brooks, Hovey's anomey, bad argued 
that a rape has a more negative connotation than 
sexual abuse and that Hov'ey was forced to relive 
the incident every time she had to explain that she 
had not, in fact, been raped.. 

Brewer said briefs will be filed and a trial date 
set in early 1985. 

� � 
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New Hampshire 

teacher absentee rates and that "he 
seemed to be etijoyiog the unseas0-
nably warm weather during the 
month of June . . . when his atten
dance rate was a mere 25 percent" 
Murphy also questioned whether 
O'Coin was "worthy of the frin&e 
benefits that he receives as a school 
committeeman." 

-O'Coin is asking for $ 1  million 
in damages for "severe adverse and 
irreParable harm to his professional 
reputation and integrity:' 

Murphy, who claimffi O'Coin 
onJy filed the suit -to intimidate 
him, is hoping the superior court 
judge Will grant summary 
judgment, thereby dismissing the 
case before it goes to trial • 

Article strikes sour 
note with prof-
A libet suit brought by a music professor against the 

Dartmouth Reyiew is still pendin,g in Vermont district 
court. (See Vol. 5, No. 1) 

Willi.ari1 Cole, muSic professor and chairman of the 
music department at Dartmouth CoUeie. filed the suit 
in March t 983, after the paper printed an article critical 
of his teaching methods. 

The article, entitled "Prof. Bill Cole's Song and 
; 

The article called Cole's class 
"the most outrageous gut course 
on campus, home of the 
thicknecks. " 
Dance Routine:' called core's class "'the most outra
geous gut course on campuS, home of t.he thick:necks," 
and said, "Nothing worries Bill Cole. Not. students, not 
regulations, not ieachjrlg. Noth ing." 

Cole claims he was l ibeled with actual malice by 
statements in the article. He is asking for $2.4 million 
in compensatory and punitive damages. • 
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California 

Basketball fan calls a foul 
A trial date has not yet been set i n  a libel sui t 

filed against a University of Santa Clara Literary 
magazine by a basketball fan accused of unethical 
support for a rival  Cali fornia team .  (See Vol. 5 No. 
III) 

J. Luis Zabala filed the suit in October J 983, 
after tbe Owl published an article accusing him of 
paying a University of San Frallcisco basketbaU 
player for a non-existent summer job. In the 
article, staffer Christine Long called Zabala a 
"wea!thy and crooked alumnus" who "exemplifies 
the narroW mindedness that resul ts from over-

emphasizing athletics." 
Zabala denies paying Quentin Dailey, now with 

the Chicago Bulls, for a Don-existen t job. 
Zabala, who is asking for $80 million in dam

ages, claims the article l ibeled him, invaded his 
privacy, and was published with actual malice. 
His complaint states that Long and Owl editor 
Leander James could have easily ascertained the 
allegations were false. Zabala also claims the 
statements were publ ished with the intention of 
disgJ:"acing, defa�ing, an,d inj uring h.is reputation 
in the community. . • 

CE NSORSH I P  
California 

Editor challenging prior restraint 
The editor of the Rancho Alami

tos (Calif.) High Schoo l student 
newspaper is taking his principal 
and school district to court, claim
ing that a state statute and district 
regulation which pennit prior re
straint at his school are unconstitu
tional. 

The case arose last spring when 
Pri ncipal James Delong halted dis
tribution of the April Fools' edition 
of La Voz del Vaquero after journa
lism adviser Ed Surek had ap
proved the paper's content.  Delong 
said the paper contained some 
material which "might be libelous." 

In particu lar, Delong objected to 
an announcement that Playboy 
Magazine was accepting applica
tions for a photo spread to be titled 
"Girls of Rancho" and an accom� 
panying photo of five female stu
dents captioned " Prospective 
playmates. . . . . .  The students re
portedly were unaware of how their 
picture would be used in the humor 
edition. 

Editor David Leeb appealed the 
decision to Garden Grove Assistant 
Superintendent Frank Starnes, who 
upheld Delong's decision citing a 
state education code and a school 
district regulation which explicitly 
provided for prior restraint of offi-
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cia! school publications where 
material "may be obscene, libelous, 
or slanderous." 

Leeb subsequently went to the 
American Civil Liberties Union 
and filed a complaint in California 
Superior Court, claiming that the 
halted distribution of the paper 
violated "the right to speak freely 
and the right to freedom of the 

press" and that the statute and 
regulation violated the California 
Constitution and the First Amend
ment. 

But in June, Superior Court 
Judge Robert Polis uphe ld the ad
ministration's decision , saying that 
Leeb had violated a very important 
trust because the student newspa
per was a monopoly of the media 
at the school. Polis would not con
sider the valididy of the statute and 
regulation at the same time, accord
ing to ACLU attorney Gary Wil
liams. 

Williams has since filed com
plaints in both stateiiCourt, on the 
state constitution quest ion, and 
federal court, on the First Amend
ment question. Williams wanted to 
pursue the California constitutional 
claim in state court because "state 
constitution free speech provisions 
are broader" and he didn't want 
the federal courts to limit them . A 
motion for summary judgment, to 
dismiss the case in Leeb's favor 
before it goes to trial, is currently 
pending in federal court. 

The motion states that the stat
ute and regulation teach the stu
dents that the principles of freedom 

conrinued on p. 1 4  
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Rancho -colltinued 
of speech and freedom of the press 
are "mere plati tudes which can be 
abrogated at any time in the discre
tion of a school principal" and asks 
the court to find them unconstitu
tionaL The motion cites as per
suasive precedent the decision 
Fujishima v, Board of Education. 
460 F.2d 1 355  (7th Cir. 1 972), 
which held that any system of prior 
restraint in a h igh school setting is 
unconstitutional. 

The motion notes that even if 
the court adopts the view of other 
federal circuits, which have held 
that prior restraint is permissible ,  
the statute and regulation are still 
unconstitutionaL At the very mini
mum, the motion says, these cir
cuits have held that such systems 
" m ust have clear a nd precise stan
dards defining prohibited material. 
a specific set of procedural safe
guards, specific short time frames 
for the rendition of administrative 
decisions, and provide for expedi
tious judicial review." 

The constitutional flaws of the 
statute and regulation are thus 
"readily apparent," according to 
the motion. The statute contains no 
time limits, "stating merely that 
school officals shall show justifica
tion for the imposition of prior 
restraint 'without undue delay. ' " 
The statute doesn't establish any 
appeals procedure for review of 
adverse decisions or for judicial 
review of adverse decisions. Fi
nally, the statute prohibits material 
which is " Iibelous, obscene or slan
derous," wjthout providing defi
nitions of those terms to guide 
administrators and students. 

Because the statute and the regu
lation are "unconstitutional under 
either standard of review," Wil
liams is asking for the court to 
declare both measures void and to 
enjoin school officals from enfor� 
ing their provisions. 

"We filed the case because we 
were hoping for . . .  a good Califor
nia law case on the invalidation of 
the statute," Williams said. "The 
resolution of state law issues is 
important." • 
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Censored ad spurs revision 

Board adopts 
improved guidelines 

Students i n  Montgomery County 
(Md.) schools will  more easily be 
able to exercise their First Amend
ment rights since the Board of 
Education has approved a new, far 
more press-protecti ve publications 
policy. 

The original policy, adopted in 
1 975, was revised three times be
fore it was approved on Aug. 7. 
The revision process was prompted 
by efforts of the Student Press Law 
Center and the American Civil 
Liberties Union.  

The inadequacies of the original 
policy became apparent after a 
high school adviser and principal 

attempted to censor a group of 
controYe{Siat student ads from the 
Windup, -the Walter Johnson High 
School yearbook. The ads included 
pictures of students drinking beer 
and a drawing of four tombstones, 
one containing a line from a song 
by the Grateful Dead "Riding that 
train high on ·cocaine." 

The Board of Education and 
school administrators claimed the 
ads encouraged use of alcohol and 
cocaine, a violation of the 
guidelines, and that because the 
yearbook was a forum of instruc
tion, censorship of the ads was 

continued on p. 15 
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Policy -continued 
acceptable. The school board did 
allow the ads to be published after 
the SPLC and ACLU filed a lawsuit 
on behalf of the students. The 
decision was made the night before 
the case was to be heard in the U.S. 
District Court for Maryland.. 

"Tbe publications guidelines 
were so poorly written-there were 
SO many gaps-that our attorneys 
guaranteed us we would have lost 
the case," said board member 
James Cronin. 

For guidelines to be legally suffi
cient, they must: offer clear exam
ples of what is considered 
disruptive, obscene, or defamatory ; 
offer definitions of all key terms, 
including "disruption," "obsceni
ty." "defamation," and "distribu
tion"; detail how an ad ministra tor 
could reasonably predict the occur
rence of substantial disruption; di
rect where the guidelines would go 
and how they would be made avail
able to students; state to whom the 
material should be submitted, if  
reviewed ; aUow the students to 
appear before the decision maker to 
present arguments for distribution; 
set a precise. reasonable tim e  limi t  
for review, and include a speedy 
proced ure for appealing a censorh ip 
decision . 

The first set of proposed 
guidelines. formulated by a policy 
committee and distributed in ear-

CENSORSHIP 

Iy J une, "failed t o  conform t o  even 
the minimal standards mandated 
time and again by the courts," 
according to SPLC Director Marc 
Abrams. 

The proposed guidelines also 
placed bans on several forms of 
legal speech. One section, wh ich 
would have banned material that 
"encourages, promotes or glamo
rizes actions which endanger the 
health and safety of students," was 
too vague to be valid. Likewise, the 
section which prohibited material 
that "villifies any individual solely 
on the basis of age, sex, race, creed, 
national origin or handicapping 
condi tion" was inadequate. Such 
wording could allow administrators 
to suppress a story containing the 
phrase "old people stink," accord
ing to Abrams. 

The po l icy committee presented 
a second dra ft of the guidelines at a 
June 25 board meeting. The draft 
clarified dcfi ni li10ns and deLailed 
administrative review and appeal 
processes, but sti ll included the 
passage forbidding speech encour
aging. promoting or glamorizng un
lawful activity and the passage 
forbidding the villification of indi
viduals. 

Both Liz Symonds of the ACLU 
and Abrams spoke at the meeting, 
encouraging the board to make 
further revisions before approving 
the guidelines. Board members 
voted unanimously to defer adop-

SJudl'nJs replaced their original ad with this piwto and a captIOn 
reading. "This space is hereby dl'dlcated to the Dpff'nders of the Pirst 
.� m('ndmell/. " 
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lion of the guidelines unti l objec
tionable parts of the pohcy could 
be discussed with an attorney and 
revised. 

The third and final draft of the 
guidelines was distributed and ap
proved at a board meeting on Aug. 
7. The draft, incorporating many of 
the SPLC recommendations, i nsti
tuted the three-prong test for def
ining obscenity and removed the 
section that would have prohibited 
material that villifies individ uals. 
Abrams had written the board that 
there was "no way to attain the 
in tent of this passage while preserv
ing the limits of free speech granted 
by the courts." 

The policy committee also made 
some changes in the section that 
would have prohibited material en
COUInging actions that endanger 
students. Abrams had suggested 
changing the prohibition to: any 
"material . . .  (that) advocates im
minent unlawful actions and is 
directed to and imminently likely 
to incite or produce such harm." 

He also recommended that the 
section not be interpreted to pre
vent editorial discussion of such 
issues or to prevent the use of pro
and-con formats. As previously 
wri tten, the policy could prevent a 
pro-and-con article on cigarette 
smolcing, for example, because the 
"pro" side advocates the use of 
tobacco. 

Although the policy committee 
ignored the recommendation that 
only advocacy like ly to incite un
lawful action be prohi bited, it did 
incorporate the section allowing 
debate of such issues. 

The committee ignoted other 
SPLC suggestions as well. The ad
vertising guidelines i n  the final 
draft are "overly restrictive" in 
requiring ads to be labeled as ad
vertising and names of the sponsors 
to appear in the ads , according to 
Abrams. The draft also prohibits 
the distribution of anonymously 
published materials. Abrams sug
gested that the proh ibition be de
leted. In addition, the committee 
ignored Abrams' suggestion that 
the definition of "distribution" 
should ex.clude the times immedi
ately before and after school hours. 
Abrams had said that those time 

contin ued on p. 16 
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. Courtesy Jimmy Margu lies, Houston Post 
This cartoon. puh/ished in the MOn1gomery Journal. illUStrated the viewpoint thai the types of ods fire slIIdents �ouglrt 10 publish did not ml'fit a fight (or 
press/reetk>m. -

Policy -continued 

limits were unnecessary in main
taining a proper school environ
ment. 

"Wbilce there are still several 
small aspects of the guidelines that 
I would like to see chang¢, overall, 
the Board of Education has done an 
excellent job in drafting the docu
ment, which protects the students 
in virtually all critical circumstanc
es," Abrams said. "If it is applied 
correctly, the students of Mont
gomery County will finally enjoy a 
reasonable level of freedom of tbe 
press. I welcome them to the 20th 
century." 

. 
Abrams considers the revision 

especially significant since Mont
gomery County is the eighth largest 
school district in the country. 

"I think we did a really good 
job," said Edward Shirley. adlninis
trative assistant to the deputy su
perintendent of schools and a 
member of the policy committee. 
"We were trying like crazy 10 come 
up with something fair." 
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Shirley noted that  a major prob
lem in revising the guidelines was 
considering all the "what if' ques
tions. " If you try to write a policy 
that win prevent pictures of stu
dents drinking beer, for example, 
are you preventing editorial com
ment . . . closing the door On other 
issues?" 

In eva]u8ling '-hI>: reVISions, 
board membeF5 a l�o bad 10 consid
er community s tandnrtl . e > 'We have 
a public wbich c,'l. pc..-cls U',l, to do 
more in ..... hat we control'  t t Hl I l  ie-ga l': 
ly we can do," said "Board of  Ed u
cation V ice' President. Ro 'rt 
Shoenberg., ' "  e wanted guideline ' 
within the law tbat  - would al
low . , . faculty to exerci e an _ 
amount of control the com m u nity -
expects , . .  and try 10 & t met hing 
clearer tha.ri we had before; • 

One board membe . uzan n  
Peyser, objected to the n iN pol ie-. 
and was the on.ly member to \'ote 
against the final draft. " ) don't. 
think we need the guid 'l i n  ," 
Peyser said. "The principal and the 
school have the responsibility to 
say what is appropriate for chil-

dren," 
In particular, Peyser objected to 

the three-prong test for obscenity. 
"The definition of obscenity allows 
almost anything, It may be fine for 
adults, but not for children," she 
said. 

Cronin had a minor objection of 
his own. He disliked the phrase 
"The teacher-adviser shall provide 
direction and guir.lirnce on gram
mar, format, uitabililY of materials 
- od l i terary tasle" cause "the 
concept of 'direition' seemed to 
apply more r igid conlrol than I 
\ ould _ li ke.. W ho'uld provide 
guidance if it's l be a learning 
-experience - Jor -the students," he 
'aiq_ ' - ' . . 
' _ Yel ronin has - bope that the 

n Yo' guidelines wil l  help alleviate 
publ ic3t iofl dis u between stu
deDt�  and  admi n i  l ators because 
the " 'gap _ a .. 0 the old 
guide l i n  h been clarified. 

- .. I \ th e .  princ i ple a.re clear," 
be said. " Lf lh-e tud nts want to 
print the yearbook upside-down 
and backwards, they should be able 
to. It's theirs." • 
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Private school dilemma 

Adviser fired after 
policy fight 
In recent years, U.S. courts have recognized that all 

students have the First Amendment right to publish 
stories covering all areas of student interest, including 
topics about which there may be d issent or controversy. 
All students, that is, who attend public schools. In a 
case which illustrates the plight of students and advisers 
at privaJe schools, a journal ism adviser at an episcopal 
high school in Upper Marlboro, Md.,  has been flI"ed 
because he stood up for his students' rights to write 
about controversial issues. . 

In early Novem ber , Robert C. Weller, the adviser at 
Queen Anne's School, was dismissed on charges of 
insubordination. He had taught at the school for nine 

"The adviser may not censor or 
require adjustment of ideas, 

. .  " 
content, or opInIon .  

years and sponsored the Spectrum, the school's news 
magazine, since its inception eight years ago. Under his 
gu idance, the Spectrum had won first place honors in 
the Maryland Scholastic Press Association magazine 
competi tion fo r the 1 982-83 and 1 98 3--84 academic 
years. 

Weller's problems began when English department 
Chainnan J immie Gorski asked Weller to draw up a set 
of guidelines for the Spectrum. Pressure to implement a 
publication policy had been building since editors of the 
Coeur de Lion, the school 's yearbook, published a page 
of satirical photos and captions last year. The caption 
under one photo of an obelisk read, "Upper Marlboro's 
200 year old erection," according to Weller. 

Although he was not the yearbook adv iser, "the 
whole issue kind of feU to me as a journalism teacher 
. " .  to establish [�tandards of] taste and propriety,'" 
Weller said. Weller noted , however, that the Spectrum 
had never breached the standards of good taste. 

Weller subsequently drew up a policy for discussion 
purposes, based on Student Press Law Center Model 
Guidelines, which was revised into a packet of materi
als for the students. Both Gorski and Headmaster 
Thomas N.  Southard objected to Rule 20 of the 
guidelines, which said that vulgar words could be used 
in the magazine if they served a legitimate purpose. 

Weller said they "would not look at the entire set of 
guidelines" although he had included "two essays 
defining propriety and ethics in the studen t press as an 
attempt . . .  to solve the problem." 

Weller said Southard was con vinced that the head
master was ultimately responsible for everything print
ed in the magazine. 
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Illinoi s 

Policy revision stalled 
Efforts to revise the existing publications 

guidelines to prevent prior review and censorship 
of the student paper at Richards High S<:h ool (I l l . )  
have come to a standstill. (See Vol. 5,  No. II) 

Former Ht"rald edi tor Robi n Gareiss and her 
adviser Bob Jason h ad presented the proposed 
revision to the school board last spring. In May, 
the board sent the policy to the lllinois Board of 
Education to ge� their comments. 

But school officals have not yet received any 
comments from the boa rd and have taken no 
further action on the pol icy, 'accordin-g to school



district attorney Ala n M ul l ins. 
The conflict over the guidelines began in the fail 

of 1 983, when Richards Principal Wayne Erck 
assigned another administrator. Robert Guenzler, 
to review aU material before it was printed. 

Newspaper edi tors and Jason protested at a 
school board meeting and were told that no prior 
review would be exercised unti l  a new policy was 
adopted. But, the new policy, instituted nearly a 
year later, also included prior review. 

A second problem arose this fall when the students 
wanted to write stories about an upcoming accrediting 
com mittee visit to the school. The students were 

concerned that Southard "would not talk to the evalua
tors about the real prob lems at the sch ool," Weller said. 

Weller subsequently tol d Southard that. although he 
disapproved, the students were planning to run a cover 
illustration of the headmaster "sweeping dirt under the 
carpet." 

When Southard asked him to change their minds, 
Weller said that his responsiblility as advi ser was only 
to guide the students. The section of Wel ler's policy 
relating to the adviser's role states: "The adviser . . .  
may not censor or require adjustment of ideas, content, 
or opinions. The adviser may advise studenu of ramifi
cations of allegedly controversial material, but he may 
not exercise prior restraint." 

Weller'S efforts to revise the guidelines to a standard 
acceptable to Southard and Gorski were suppressed, 
and efforts to further discuss the cen sorship issue· were 
rebuffed, according to Wel ler. Southard subsequently 
told Weller he was insubordinate and fired him on 
Nov. 9. 

Wel ler consul ted the SPLC and the American Civil 
Liberties U nion for help, but his options were limited 
by Queen An ne's status as a private school. Court 
decisions affirming the First Amendment rights of 
students and advisers can only be applied to public 
schools.  However. the SPLC sen t a letter to Southard 
on Weller's beha lf and the ACLU is ·'mon itoring the 
process with concern," according to Weller. 

continued on p. J8 
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Adviser -conTinued 

"I  can't tell you how large a brouhaha this has 
created , "  he said. As a result of his dismissal, Weller's 
students have been wearing black to school, "mourning 
for press rights. " 

With "hints of prior restraint" in the air, Weller said 
that his students are unsure whether they should "limp 
along" with the Spectrum and a system that refuses to 
recognize their press rights or whether they should all 
resign and start an underground paper. 

Weller j oined the ranks of the u nemployed as of 
Thanksgiving, although he will receive his salary 
through the end of the year. He said his only recourse is 
to "seek a position elsewhere. " • 

Weller also noted that the controversy "has raised 
the consciousness of the entire community to press 
issues. " 

Missouri 

o 
V 

Hazelwood case delayed again 
Can the legal system aid a high 

school principal i n  censoring a 
group of controversial articles from 
the student newspaper by delaying 
and further delaying a trial? 

Three former news editors at 
Hazelwood East High School are 
still waiting for an answer. Their 
case, originally filed in August 
1 983, has been delayed, for the 
third time, until Nov. 5. The jury 
trial i s  expected t o  last a week. 

The trial was postponed because 
a key witness for the defense was a 
delegate to the National Republican 
Con vention , according to American 
Civil Liberties Union attorney 
Steve Miller. The trial had been 

1 8  SPLC Report 

scheduled for Aug. 20. 
"It's a case that will not die," 

Miller said. 
The con troversy began when stu

den ts sought to publish a series of 
stories dealing wi th various social 
problems faced by teenagers. The 
articles focused on teen sex, preg
nancy , divorce, runaways, and de
linquency. School principal Robert 
Reynolds censored the two-page 
spread from a May 1 983  issue of 
the Spectrum because the material 
in the stories was "inappropriate" 
and "too sensitive." 

The three students, Cathy Kuhl
meier, Leslie Smart, and Leanne 
Tippett, then went to the ACLU 

and filed a lawsuit against the 
school district. The .district filed a 
motion to dismiss the suit, but 
District Judge John Nangle ruled 
last February that the students had 
sufficient claim to challenge the 
censorship. 

The trial was first set for Feb. 6, 
but was postponed due to a death 
in a school board member's family. 
The trial ·was reset for Apr. 2, but 
was again postponed because the 
judge didn't have enough time on 
his jury docket to bear the case. 
Miller said he was led to believe 
that the case would be tried in 
June. Instead, the trial was post-

continued on p. /9 
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Hazelwood -continued 

poned until Aug. 20, when once 
again it was delayed 

The school district has since filed 
another motion to dismiss "on the 
grounds that the plaintiffs have all 
graduated," Miller said That mo
tion is still pending and might not 
be decided until right before the 
case is scheduled to go to trial, 
according to Miller. 

"We don't believe the case is 

moot I'm still optimistic," Miller 
said. 

The school district is also claim
ing that the stories were cut beca use 
the newspaper was over budget for 
the school year, and the spread 
would have increased the Spectrum 
to six pages rather than its regular 
four. 

The plaintiffs counter that the 
school district shows no budgetary 
reasons why the stories at issue 
were cut and that the $200 cost 

involved in printing the extra pages 
is " insignificant when compared to 
the $4668.50 in printing expenses 
ul timately paid for Spectrum during 
the 1 982-8 3 academic year." 

Miller is aski ng for a ma ndatory 
inj unction requiring the school dis
trict to pennit publication of the 
ce nsored stories. In addition, he is 
seeking $25,000 in punitive dam
ages and $ 1 0,000 in actual damages 
for each student. _ 

• • • but students receive award 

Wintel 1 984-85 

The National Scholastic Press Association/Asso
ciated Collegjate Press and the Student Press Law 
Center have presented the first Scholast1t Press Free
dom Award to Cathy Kuhlmeier, Leslie Smart, and 
Leanne Tippett, former news editors at Hazelwood East 
H igh School (Mo.). 

SPLC Director Marc Abrams announced the winners 
Nov. 1 1  at the Journahsm Education AssociationjNa
tional Scholastic Press Association convention i n  Little 
Rock, Ark. 

The th ree wi nners were chosen for their efforts to 
publish a series of controversial stories in the student 
paper, demonstrating ·' the ability to raise difficult  and 
necessary issues in news coverage." 

"The plaques which th.e Nati onal Scholastic Press 
Association wi ll be sending you shortly are only a small 
reminder that what you have done really has made a 
difference already:' Abra ms told the former editors. 
"At the least, you provide an example for yo ur fellow 
Journalists; al most, you may provide them with a 
valuable tool ror their fights:' • 
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Wyoming 

Demoted adviser files lawsuit 
A high school journalism teacher 

is taking the Campbell County 
(Wyo.) school district to court, 
claiming it removed her from the 
sponsorship of the school paper and 
yearbook because she was outspo
ken in her criticism of the district's 
student publication policy and at
tempted to change it. 

Former adviser Judy Worth 
claimed the district willfully retal
iated against her for protesting 
against censorship of the paper and 
charging that the publication policy 
was unconstitutional. 

The Wyoming Education Asso
ciation filed the complaint Aug. 3 1  
on Worth's behalf after putting out 
a formal public release denouncing 
censorship in the paper, according 
to Patrick Hacker, Worth's attor
ney. At the Cheyenne news confer
ence, WEA President Linda Stowers 
said the incident has been a "good 
way of teaching children bad cit
izenship and showing them their 
rights as citizens are no longer the 
same as everybody else's." 

Worth had pushed for the imple
mentation of a legally sound policy 
after school principal Jay Cason 
censored a cartoon critical of the 
MoraJ Majority from a December 
1 983 issue of Camel Tracks. the 
school paper. Students wanted to 
prim the syndicated cartoon to pro
test the efforts of a group of citizens 
to ban Steven King's The Shining 
from the library. 

Cason said he banned the car
toon because it "ridicules the con
servative viewpoint," Violating an 
existing policy that prohibited 
material which "subjects any per
son to hatred, ridicule, contempt or 
injury of reputation." 

Worth and her students con
tacted. the Student Press Law Cen
ter and the American Civil 
Liberties Union after the censorship 
incident in an effort to change the 
existing policy. They presented to 
the board of trustees a prop<lsed 
revision of the policy based on 
SPLC guidelines. The board, bow
ever, formulated its own policy 
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draft, one it hoped would keep the 
district out of court. The draft was 
approved only three days before 
Worth filed her suit. 

The complaint states that the 
new policy " contains essentially the 
same unconstitutional provisions as 
the foriner policy." Specifically, it 
claims that the policy: fails to pro
vide criteria as to what is "disrup
tive," "obscene," "defamatory" or 
define "statements or innuendos 
that would subject any person to 
hatred, ridicule, contempt or injury 
of reputation"; fails to define 
"obscene" and "libelous" in legally 
acceptable terms; fails to define or 
prov.ide guidelines for an adminis
trator to predict disruption; fails to 
provide "the right to appeal person
ally and advocate distribution"; 
fails to adequately define the prohi
bition of material that would "en
danger . . .  the health, education, 
welfare, safety or morals of stu
dents"; and prohibits publication of 
anonymous material. 

"The procedure as established 
and used amounts to a blanket 
grant of unfettered discretion to 
school administrators to make sub-

j ective. personal and political 
j udgments as to what students may 
publish and read." the complaint 
claims. "The actual purpose and 
appl ication of the policy is to cast a 
paU of orthodoxy over student ex
pression, suppressing expression 
deemed 'controversial' in light of 
the political and personal ideologies 
of school officials." 

The complaint also states that 
Worth was "specifically chastised 
for 'not going through the chain of 
command' .. in contacting the 
SPLC and ACLU. 

"We're alleging a 'right of asso
ciation '  for Judy to contact the 
SPLC and ACLU," Hacker said. He 
contends that Worth has been sub
jected to "a lot of harassment" 
because of these contacts. He also 
said that school officials inter
viewed Worth's students to deter

mine who had suggested contacting 
the SPLC and ACLU. 

"They're trying to destroy Judy 
Worth's reputation," Hacker said. 
He cited an incident in which 
school officials told a local newspa
per that the quality of the yearbook 
is poor. But Hacker contends the 

Courtesy of Don Wright. Miami News 
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quality is no different than in other 
years and that WoIth's "track re
cord shows the yearbook and paper 
are well recognized in state compe
titions. " 

Hacker noted that a story in the 
Sept. 1 edition of the Wyoming 
Eagle states that Cason "admitted 
the controversy over the editorial 
cartoon and publication policy was 
a factor" in the decision to remove 
Worth from her position. 

The school district's response, 
filed on Sept. 24, claims that many 
of Worth's complaints are not val
id, 

The school district denies it has 
a " censorship policy." Although the 
district "admits that an attorney 
purportedly representing some stu
dents pro�ided the scbocH district 
with legal precedent regarding the 
publication policy," it also "denies 
that this precedent demonstrated 
that the 'school district's policy was 
unconstitutional. .. 

The district also said that the 
copy of the policY revision incorpO-

Louisiana 

CENSORSHIP 
rated into Worth's complaint does 
not accqrately reflect �t policy 
and claims that ber co:ballenae to the 
"previous PUblication policy, which 
was in effect at tbe time' of her 
reasaignment, is moot in that , new 
policy was- adopted'" 011 AlJ8. t8. 

The district is. also. claimin, that 
Worth lacks SUln4iDi to C:� 
the , diStrict', present policy. Hacier 
said he piau to countU that claim 
by citina persUasive preceOeot from 
the decision' in Olson v. SrQJe Board 
for Com�lIity Cotle;es aNi Occu· 
palion EdUCillioit, Case No. 
S2SC271 Slip Op. (q,lo. "uaust 20. 
1984). wbicll pritcd .'DeWIPBper 
advisers the power to tlie a FUll 
Amendment pi�nce on behalf of 
their st,udentS .. (See Story thu �) 

The school district denies it· took "great exception", to Worth's , con
sUltations with SPLC and the 
ACLU, but adinitS that school ofti
cials conducted inter'YiewS with _ stu
dents "for tlie purpose, among 
other thi.tlJs. of ucertainins· ce,i1ain 
facts, including hOw these. olJllnizi-

tions were contacted." 
The response further says that 

Worth was "reassigned for reasons 
independent . . .  [and) regardless ,jf 
her aLleged First Amendment activ
ity" and that any damage to 
Worth's reputation "was the result 
of her own conduct and 
statements," and was not caused by 
the school district. 

Hacker said that the "school 
district isn't saying anything about 
the lawsuit" and that " they ha ve 
been quiet on the issue of 
censorship." 

He is asking that Worth be re
instated as adviser and that she be 
liven back pay and general dam
a&eS for emotional suffering and 
reputation injury. 

Hacker is also asking for an 
injunction to "enjoin the school 
district from carrying out the re
vised policy and to develop one 
that meets legal standards. 

"I want them to have a feeling 
that there's a risk in engaging in 
that kind of activity," Hacker said. 

• 

Students fight abortion ad ban 
Student journalists at Louisiana State UniversitY 

have filed a lawsuit against school administrators. 
claiming that a ban on pregnancy-related advertisiog' in ' 
student publications is unconstitutional. 

The American Civil Liberties Union filed the ·suiton 
behalf of the students on Nov. 1 3 , after the advertising 
manager of The Daily Reveille, the student paper, 
received an administrative memo officially announcing 
the advertising ban. Tbe ban, however, had beep 
"enforced for a while before that," according to Martha 
J. Kegel ,  executive director of the Louisiana ACLU 
affiliate. 

Administrators said they originally banned ads for 
abortion clinic services because "before getting an 
abortion, students should first get counselling from the 
un iversity health service," according to Kegel. She said 
that the university was exhibiting a "pa�c 
attitude" and tbat it "should acknowledge that students 
are mature enough to make tbose sorts of decisions on 
thei r own." 

The university subsequently extended the ban to 
include all pregnancy-related advertising. Under the 
ban, ads for adoption services and right to life' p-oups 
could not appear in the student paper or in the yellow 
pages of the student directory, Kegel said. 

Kegel said the ban was a classic elUlmple of how 
limited forms of censorship can snowball. During the 
past few years that The Reveille and the directory bave 
publ ished pregnancy-related advertising, there had been 
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no , madelits or prior censorship of the ads, Kegel added. 
�t coUrt decisions have indicated that advertising 

for' lawful activities. in a student. publication cannot be 
feJlIlatc<1 unless the school can prove that a material 
an4 subltalltW di&ruption of school activities is likely 
to OCCW'. Tbe fifth cirCuit in Mississippi Gay Alliance v. 
�ock. 536 F.ld t073 ( 1 976). also ruled that 
s�t . �� have the power to accept and reject 
political. advenisinj:. That decision. which is binding in 
Louisiana, implies that students, not adfuinistrators. 
have control over whlch ads should be published. 

the Aa..U decided' to file the lawsuit against LSU 
administrators "because students are the leaders of the 
future and we don't feel that they can be alloY'ed to 
srow.cynical of'the First Amendment," Kegel said. 

The case- is �heduled to go to trial on Dec. 5, 
althO. the chances of an out of court seWement are 
JOOd. 

'"The university appears to be backing down," Kegel 
said. 

Editor's nole: The LSU administration dropped the 
ban in December. The school is still negotiating with the 
ACLU 10 set a new policy. For complete story. see next 
�su� • 
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Texas 

Lubbock dawdles over policy 
High school journalism teachers and students i n  

Lubbock, Texas are still waiting for administrative 
reaction to a proposed publication policy based on 
Student Press Law Center and other schools' guidelines. 

A committee of journalism teachers from five high 
schools in the Lubbock Independent School District 
drafted the proposed guidelines and presented them to 
Wayne Dickey, the district's language arts consultant, 
last March. The guidelines will have to be approved by 
an "administrative council," made up of E.C. Leslie, 
district superintendent, and four assistant superinten. 

dents, before they go into effect. For the guidelines to 
become a "fonnal policy," they will also have to be 
approved by the school board, accordi ng to Jennifer 
Tomlinson, publications adviser at Monterey High 
School. 

"They haven't brought the guidelines up for dis
cussion yet . . .  but- they assure us something will 
happen this fall," Tomlinson said. 

The teachers joined together after Kat DeWees, 
former Lubbock High School yearbook editor, and 
Shannon Kemp, former Lubbock High newspaper edi
tor, tried to change the district's existing guidelines and 

threatened the school board with a laMuil 
The two editors discovered the inadequacies of the 

guidelines in February 1 983, whp,n two full-page adver
tisements for a church caused administrators to distrib-
ute a policy which forbade ads for religious activities, 
alcoholic beverages, and ads for any school ring man
ufacturer other than the one under contract to distri� 
ute the school's standardized ring. 

The guidelines also said that articles should Dot deal 
with any subject "offensive to the taste and seIlSlbilities 
of the community," and that editorials should "make 
constructive suggestions for improvements . . .  in a 
positive fashion and must Dot hold up to ridicule, 
censure, or criticism any group or individual." The 
guidelines also gave the principal final authority over 
all student publications. 

Tomlinson said that administrators had been "pretty 
fair" with the teachers so far and noted that Leslie, the 
new superintendent, may be more open to the teachers' 
suggestions, a1thoug.h he probably wouldn't agree with 
all their ideas. 

"He's not in favor of some advertising changes," 
Tomlinson said. "We want a looser rein ." • 

LAW OF THE STUDENT PRESS 

It's here! It's here! 
The guidance you've been waiting for 

It's been eleven years since the last comprehensive 
look at high school press law was published and six 
since college press law was examined. 

LAw 0/ the Student Press, a four year project of the 
Student Press Law Center, will be the first book ever to 
offer an examination of legal issues confro nting Ameri
ca's student journalists, advisers and education admin· 
istrators on both the high school and college levels. 

The book is understandable and readable without 
giving up the essential material needed for an in-depth 
understanding of the legal relationships involved in the 
production of student newspapers, yearbooks and elec
tronic media. 

LAw o/the Student Press will be available this March, 
but you can order yours now. Copies are only $5 each. 
To order, send a check for that amount, payable to 
"Quill and Scrou," to: 

lAN' of tlu Sttuh"t Prell 
Quill and Scroll 
School of Journalism and Mus Communication 
University of Iowa 
Iowa City, IA 55242 
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Arkansas 

Publicity results in improved policy 
A student publication policy giving principals in the 

North Little Rock (Ark.) school district editorial contTol 
over student j ournalists has been rejected by the school 
board in favor of a more press protective set of 
guidelines. . 

School District Superintendent Joe Austi,n submitted 
the original policy to the board for adoption on Sept. . 
27. He submi tted the proposal in an effort to comply 
with a state regulation which required school districts to 
adopt studen t discipline policies by Oct. 1 .  

. 

. The school board, however, voted to defer action on 
the policy until revisions could be made. Board mem
ber Steve Morley had suggested the delay because he 
had felt "a lot of heat" from the community about the 
proposed policy and because u nclear portions of the 
policy could more easily expose the district to lawsuits. 

The provision which received the most criticism said 
that all student publications " shall be under the direc
tion and control of the school administration and 
Board" and that each principal "shall assume editorial 
responsibility that will reflect the high ideals and 
expectations of the students, staff, and school patrons of 
the District." 

The policy also forbade publication of "hate litera
ture" and any criticism of teachers or school officials if 
there would be a "reasonable forecast" that the crit
icism would disrupt normal school operation. 

Local newspapers printed stories and the student 
chapter of the Society of Professional Journalists at the 
University of Arkansas at Little Rock sent a letter to 
Austin supporting the students, according to Gail 
Hopkins, publications adviser at Northeast High 
School. "The first policy would have passed with no 
problem" without the support from the local press and 
the Student Press Law Center, Hopkins said. 

At the meeting, board member Murry Witcher sug
gested the board consider portions of the SPLC model 
guidelines for adoption. 

Hopkins also contacted SPLC Director Marc Abrams 
to get his opinion on the proposed guidelines. In his 
assessment, which was forwarded to Austin and the 
school board, Abrams noted that the proposal failed to 
include examples and definitions of key terms such as 
"defamation" and "obscenity," failed to detail bow an 
administrator might forecast "substantial disruption," 
failed to specify to whom. material would be submitted 
for approval, and lacked a procedure for students to 
appeal administrative decisions. 

Abrams also said that the sections that would pre· 
vent criticism of teachers and "hate li terature'" were 
"vague beyond an acceptable standard" and would 
"prohibit speech which is not allowed to be banned. " 

Austin shrugged off Abrams' criticisms in an inter
view with the University of Arkansas at Little Rock's 
student paper. The article, published on Oct. 1 ,  quotes 
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Austin calling Abrams "just another person from the 
media" and referring to the SPLC as a "special interest 
group. " . .  

Nonetheless, the school board approved a reVISion of 
tbe policy on Oct. 25. The policy was m uch-im proved, 
in that it conta ined definitions of key terms, outlined 
an appeals procedure, and removed the section giving 
principals "editorial responsibility' "  

However. the policy still states that publications are 
"under. the direction and control" of administrators, . 
still bans "hate li terature," and now contain s  overly 
restrictive distribution lim itations, according to 
Abrams. 

In add ition, although the policy doesn't require 

The provision said that each 
principal "shall assume editorial 
responsibility that will reflect the 
high ideals and expectations of 
the students, staff, and school 
patrons of the District. " 

materials to be submi tted to the principal prior to 
publication, it is "strongly suggested . . .  that if question 
exists by student editors or spo nsors as to whether 
certain materials are in accordance with policy and 
procedu res, that those materials be submitted to the 
principal for review . . . . " The pol icy also SlAltes that if, 
after distribution, material that had not been submitted 
for prior review is found to be in violation of the 
policy, distribution woul d  be stopped and disciplinary 
action would be taken. As such, the guideli nes still 
empower prior restraint.  ;, 

Although Hopkins still objects to some parts of the 
policy, she plans to " proceed as we've always done," 
and if the administration makes efforts to censor the 
paper, she will "take it from there." 

In particular, Hopkins is concerned about the section 
of the policy linki ng cri ticism of teachers to a prediction 
of "disruption of normal school operation." She noted, 
however, that many teachers, parents, and students 
themselves don't think that students should have the 
right to make such criticisms. 

Hopkins said her students took an active interest in 
the controversy and attended the board meetings. 
Although the students bad "always been aware of their 
rights," Hopkins said, " they've really begun to appre· 
ciate the freedom s  they have" and that they were 
"appalled that someone could . . .  la ke away their First 
Amendment freedoms." • 
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Illinois 

No. Illinois U. 
press wars 
continue 
The student press at Nonhern 

I l linois Universitv has been u nder 
siege for several years, but this fall, 
the Northern Star's battles have 
�scalated and taken on several new 
fronts. 

The press wars bega n two years 
ago when the' school's Student As
sociation voted to cut off $30,000 in 
funding , 1 0  percent of the paper's 
budget, because the Star refused to 
print on the front page of every 
issue: "Funded by the Student As
sociation" or " Partially Funded 
with Student Fees. " 

The paper has been able to sur
vive wi tho ut the SA funding by 
relying on $7,500 in administrative 
subscriptions and its advertising 
reve nues. 

As the funding cutoff goes into 
its third year, the furor has abated. 
"It's kind of dead in  the water right 
now," said Star adviser Jerry 
Thompson . A ltho ugh staffers 

haven't given up trying to get the 
funding back, Thompson said they 
"don't really know what to do" at 
this point. 

Thompson had considered tak
ing legal action against the SA, but 
said, "In an informal pursuit, we 
received a mixed signal" about 
whether such an action would be 
successful. "It's still an option to 
hold open," he said. 

Meanwhile, a controversy has 
been brewing over a reporter's 
rights to tape record public meet
ings at the universi ty. On Sept. 6, 
Associate Provost Lida Barrett con
fiscated and erased a Star reporter's 
tape at a meeting of the school's 
Council on I nstruction, saying that 
the recording could alter the dis
cussion. 

Her action had resulted in talk of 
filing a civil suit against the univer
sity and started negotiations be
tween Jobn Gallagher, the Star's 
attorney, and university attorney 
George Shur. 

They hope to draft an agreemen t 
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acceptable to  both groups which 
would control relations between the 
paper and the school at open meet

in�s. 
Although Barrett again prevented 

a reporter from taping an open 
meeting of the Admissions Policy 
and Academic Standards Commit
tee on Sept. 1 8, Gallagher has since 
advised against suing Barrett. Che
ryl Kroll. of the DeKalb News 
Service, noted that the statute of 
l imitations for filing a civil suit has 
expired, and if the paper should 
reconsider suing Barrett, it would 
have to file a criminal suit. 

In yet another controversy, ap
proximately 60 members of the 
Star staff walked out in October in 
protest o f  what they considered 
unethical acts by editor Mark 
Bonne. Bonne had hired a political 
activist to write for the paper and 
been accused of giving free ads to 
the Uruted Way Fund, of which he 
was a mem ber. 

Bonne and the paper's manage
ment board subsequently accused 
Thom pson, who was at odds with 
the paper's management, of encour
aging the strike. Thom pson had 

said that strikers could not be fired, 
according to Kroll. 

. 

During the strike, Bonne pu� 
fished an edition composed only of 
advertising and a front page editori
al titled "Star Rape," which accus
ed Thompson ,of taking power away 
from the student editors and man

agement board. 
NIU President John LaTourrette 

then announced that Irvan K.um
merfeldt, the chairmAn of the jour
nalism department, would be put in 
charge of all hiring and firing of 
Star staffers. Kummerfeldt then is.
sued an ultimatum to the strikers: 
either return to their jobs or quit 

Although most of the staffers 
have since returned and Thompson 
has been put back in charse. the 
conflict still remains - ip that no 
policy for hiring and firing editors 
has been determined. S� 
wanted to revise the paper's policy 
to include a procedure for impeach
ing editors, while Bonne and the 
management board wanted the stu
dents to have more control over 

staffing decisions. • 
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Paper's frozen funding thaws 
Newspaper editors at Salem State College (Mass.) 

have obtained the funding for the 1 984-85 school year 
that their student govemment had previously withheld. 

Last April, the student government voted 10 freeze 
the Log's funding -on the grounds that several griev
ances against the paper had to be addreued. Student 
Government President Gary Fravel said -the paper was 
not abiding by the scbool's Constitution, was misusing 
funds, was not following a fair - endorsement policy 
during campus political races, and was throwing out 
letters to the editor which differed from the stafl's 
views. 

"We froze the funds entirely on a constitutional 
basis," Fravel said. "The Log had a contract to 8�de 
by." 

The final student govemment budget, as a block 
sum, then went to college President James Amsler for 
approval. However, neither Amsler nor the Board of 
Trustees were willing to sign the budget the student 

ing budget 
Also on campus, administrators have lifted a writing 

ban on fonner Log editor T.J. Cull inane and taken him 
off probation in an out-of-<:ourt settlement made with 
the aid of American Civij Liberty Union attorneys. 
Cullinane bad been found guilty and sentenced for 
allegedly libeling Fravel on the front page of the paper's 
pre-election issue last spring. 

Cullinane's troubles began on Mar. 28, when two 
unidentified people stole all 5,000 copies of the Log 
from the printer. Cullinane printed 5.000 additional 
copies later that day, but included a front page notice 
which described the theft and indicated that the proba
ble culprits were "opponents" of candidate Don Pow
en, whom the Log had endorsed. 

Fravel, whose name was not mentioned in the notice, 
claimed he was implicated by the word "opponent" and 
charged CuJ linane with verbal and written harassment. 

mIte �ulem j,tnte 1£og 
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government had set forth. Because the budgets for aU _ 
the clubs had to be approved as a group, all the clubs, 
were temporarily denied funding. ' 

In a signed editorial, current editor-in-clili:f John 
Fitzgera ld applauded Ams.ler "for his .insiibt and 
fairness in this situation. He did Dot take sides., but 
created a sitWltion in which the students would -be 
forced to resolve this matter." 

- . 

In Jul y, Log lawyers threatened to sue the student 
government i f  an acceptable agenda for discU$sing a 
resolution was not given to them by July 6. The student 
government did present an acceptable agenda, ,accord
i ng to former Log photography editor Scon Simmons. 

Simmons said Log lawyers agreed to meet with 
student government lawyers later in July with the 
stipulation that they "could not discuss any :First 
Amendment issu�s . . .  but any non-First AJllcndil1cn� 
issues were negotiable." ';_ _ 

At the meeting. the lawyers agreed to rev ise . .the-: :  
Constitution by inserting the "canons of journalism. "- ' 
outlining sortte job descriplions, and inscf1l ing a non· 
discrimination clause that wQI,dd make the paper o pen  
to  a l l  editorial opinions, assistant editor Karen Fianz 
said. No editorial policy issues were discussed. accOrd,;. 
ing [0 Franz. 

"We were �ever trying to dictate editorial poliC;y," 
Fra vel said. "We were just trying to ensOi' access to 
students and that financial obligations were met." 

The Log is currently running on a temporary operat-
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rt1lvel won his suit in the student court, and as 
punishment, Cullinane was put on probation and 

forbiqdcn to write for any student pUblications. 
_ Last fa ll, on the advice of friends, Cullinane met with 

� A ILl; lawyer who said that the charges on which 
Cullinane bad been convicted wouJd not stand up in 
co�rt. -That meeting "gol the wheels of justice rolling," 
Cullinane said. 

Cu.l l inane's attorney wrote 10 the school, protesting 
that the decision had been unfair and warning that if a 
settiemeDt could not be reached, Cullinane would file a 
lawsuit, claiming the writing ban violat� his First 
Amendment right to free speech. 

Lawyers were subsequently able to reach a compro
mise which resulted in the scbool dropping the charges 
against Cullinane. All records of the writing ban and 
probation-will be r 'moved from Cullinane's files" 

"I made some mj' lak -- • • . hurt some feelings, but 1 
don't think: I should have _ en banned from writing or 
put on probation," ClI l l inilo e said. 

Yet now that the writing ban has been �fted., Culli
nane, a j unior, is unsure if he will return to the paper_ 
"}. can't seem to bring myself back," he said. "It left a 
bad taste in my mouth." 

BUI  a lthough the libel suit was a "tough way to learn 
about the judicial system," Cullinane also called it a 
"good experience." 

"It was a hell of a fight," he said_ · · l learned a lot, "  • 
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New York 

Student board, mag fight for COl1trol 
Either liberty or death for a 

magazine will be the likely result of 
a dispute between the student board 
at the State University of New 
York at Buffalo and the Current. 
the alternative news magazine at 
the school. 

One of the parties involved, Sub
Board One, Inc . . oversees 24 stu
dent organizatio

'
ns, including the 

Current. Sub-Board, a non-profit 
corportion under a cbarter to pro-
vide educational and social activ
i ties for students, is one of the few 
recognized student organizations on 
campus, although i t  can bestow that 
status on other groups. Members of 
those groups thereafter become em
ployees of Sub-Board, according to 
Sub-Board Chairman David Hof
fman. 

Some members of the Current 
staff, however, disagree. The Cur
rent has been involved in di sputes 
with Sub-Board in the past, and if it 
accepts Sub-Board's contention that 
the magazine is a whoUy-owned 
subsidiary of the corporation, the 
Current could not challenge future 
Sub-Board actions in student court, 
according to Dav id Guy, the mag
azine's at torney. 

The dispute results in a kind of 
"Catch-22" for the magazine. If 
Current staff members accept their 
status as Sub-Board employees, 
they c�n no longer appeal griev-

ances with Sub-Board to the stu
dent court. However, if  the Current 
claims it is independent, it is  no 
longer an official student organiza
tion, aDd thus no longer entitled to 
campus office space, equipment, 
accounting services, and a $17,000 
subsidy, I S percent of its 1 983-84 
budget, provided by Sub- Board, 
Hoffman said. 

Current editor Kate Schuelke's 
refusal to accept Sub-Board's con
tention sparked off a series of ac
tions and allegations which 
eventually led both groups from the 
student court to the New York 
Supreme Cou rt , which is the state's 
trial court, and back again during 
August and September. 

The dispute began last May 
when Sub-Board reinstated Eric 
Coppolino, executive editor of the 
Current. to his position after the 
magazine's editorial board had 
voted to oust him. Coppolino had 
been using the magaz ine's equip
ment to produce ao underground 
spoof sheet, violating the mag
azine's charter. Schuelke claimed 
Sub-Board had no right to void the 
decision of the editorial board. 

Sub-Board subsequently hired 
and fired the Current 's busi ness and 
advertising managers, threatened to 
fire Schuelke on grounds of insub
ordination, req uest ed that college 
admi nistrators take back keys to 

the Current 's offices, and, ultimate
ly, threatened to shut down the 
magazine, Guy said. 

Members of the ClJ17ent staff 
took the case to the student coun. 
On Aug. 23, the court issued 8 
temporary restraining order to pre
vent Sub-Board from taking any 
action against the magazine. Sub
Board refused to recognize the re
straining order, Guy said. He 
claims that some Sub-Board mem
bers removed floppy discs for tbe 
Current 's computer graphic typeset
ting equipment and some advertis
ing and business mes from the 
offices. 

Schuelke and the Current subse
quently took the case to the New 
York Supreme Coun. 

In his written opinion, issued on 
Sept 3, Justice Vincent E. Doy le 
said the matter should be resolved. 
by the student court because it  
"appears to be an intramural dis
pute among various student organi
zations and groups." He also said 
both sides should present their ar
guments about jurisdiction to the 
student court and that the tempo-
rary restraining order issued by the 
court should be obeyed in the inter
im. 

Guy said he considered Doyle's 
decisi on "a clear victory for us." 

On Sept. 6, the student court 
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issued its decision, reprimanding 
Sub-Board for playing a "political 
game," but conclud ing that it did 
not have the authority to settle the 
dispute because the case was out
side its jurisdiction. 

That decision vacated the tem
porary restraining order. 

Sub-Board has since moved all 
the Current 's eq uipment into the 
hallway, stopping publicati on, Guy 
said. The Current has been official

ly replaced by a new Sub-Board 
magazine called Generation. Some 
fonner Current staffers are now 
working On the new publication. 
The magazine is receiving the Cur

rent 's $ 1 7 ,000 subsidy and is occu
pying its former office space, 

Board to con trol financing 

according to Hoffman. 
In the meantime, with some 

"poor alternative office space, and 
with the use of other typesetting 
equipment and a new printer, the 
Current is struggling to survive," 
Guy said. Guy noted that putting 
out the paper is "an immense ex
pense" and that its ability to sur
vive is questionable. 

Guy said the Current may now 
have to appeal to the Office of the 
President or take the case back to 
the state supreme court. Guy is 
unsure , however, if the Current 

could afford the expense. He is also . 
considering steps to establish the 
magazine as an independent ' stu-

' 

dent corporation. 
HotTman also suggested the Cur� 

rent establ ish itself as an i ndepen
dent corporation, as the official 
school newspaper has don e , bu t 
noted that it is a "tremendous 
expense . . . (that] takes time away 
from putting out a news magazine." 

Hoffman said the student court 
ruled correctly in the ju risdiction 
question but added that it " doesn 't 
understand the complex.ity of the 
situation ." He said the court is 
mistaken i n  c�lIling the situation a 
"politica l game" and in thinking 
that Sub-Board made its decisi ons 
solely because its members didn't  
like the Current. 

"We just wa nted to wash our 
hands of the respOnsibility for i rre
sponsible conduct," Hoffman sa id.  
"There i s  no issue of censorshi p 
here." • 

Editorial review board rejected 
The administration at Fon Hays 

(Kan.) State University has decided 
not to im plement a new publica
tions review board and instead 
plans to heed the suggestions of 
protesting journalists at the univer
sity. 

The proposal for the review 
board, announced last spring, was 
greeted with dismay by members of 
the journalism department and the 
staffs of the Leader, the school 
newspaper, and the Reveille. the 
school yea rbook . Their main objec
tion, according to photography in
structor Jack Jackson, was that the 
board would be comPQsed entirely 
of non-journalism mem bers wi th 
l ittle or no knowledge of the First 
Amendment and journalism prob
lems. The board would" have had 
the power to se� ' and dismiss 
editors and to prepare and approve 
publication budgets. 

A policy grouP. with Jackson as 
its spokesman, voiced its objections 
to the proposed review board by 
presenting an alternative proposal 
in late July. " We requested the 
board be composed of jou rnalism 
faculty with room for a couple 
others . . .  a nd be a fiscal review 
board only," Jackson said. 
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Both JackS(ln and Vice President 
of Student Affairs Bill Jellison, who 
announced the original proposal. 
cited poor financial management in 
the past as a primary reason to 
institute some fonn of a review 
board. 

"Lasl year they weren't collecting 
some of their ad money and some 
buying po licies weren't prudent," 

journalism department were nec
essary," he said. 

Allhough the publication ad vis
er, editor, and business ma nager 
will be included, as the group pro

posed, only one communications 
faculty mem ber will s it on the 
board. Jackson said the com mu

nications department will probabl y 
be responsi ble for choosi ng the fac-

"It is the newspaper which is the voice of 
the students, and it is the students who 
should have the choice of what timbre, pitc h 
and volume that voice should have." 

Jackson said. "It was a matter of 
poor management or a lack of man
agement." 

Under the alternative proposal, 
which was approved lale in the fall  
semester, the board will help stu· 
dent publications work out fiscally 
sound procedures. 

Jackson said that the administra
tion accepted all the policy group's 
suggestions except for the proposed 
composit ion of the board . "They 
d id not feel all the members of the 

ulty representative. A student· gov
ernment member may be i ncl uded 
on the board as well ,  according to 
Jackson . 

B ut although the policy has been 
approved, Jackson expressed h i s  
concern that i t  bas not yet been 
fonnally implemented. When the 
group put together their alternative 
proposal, they ' ·had hoped it would 
be im plemented early in the fal l  

continued un p. 28 
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Review board vetoed 
Board -continued 

semester," Jackson said. "But this 
late in the semester, it is entirely 
possible that [ the publications] 
could be headed for fmancial prob
lems again which would be too late 
to correct." 

Jackson had originally presented 
the alternative proposal to Jell ison. 
Although Jellison "had no prob
lems" with it,  he wanted to talk to 
the newspaper adviser and presi
dent before making a final decision, 
Jackson said. 

Despite lhe delays, Jackson sees 
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the approved policy as "a step 
forward_" 

The Student Press Law Center 
fLrst learned of the origi nal proposal 
from Reveille adviser Cynthia Dan
ner. She requested a letter of sup
port from SPLC Director Marc 
A bram s  to help prevent the i mple
mentation of the publications re
view board. 

In his response, Abrams objected 
to the proposal because it would 
give the board, rather than the 
pu blications themselves, the power 
to select editors. " I t  is the newspa· 
per which is the voice of the stu
dents, and it is the studen ts who 

should have the choice of what 
tim bre, pitch and volume that 
voice should have," Abrams wrote. 

In addition, the proposal would 
require pubH�tions to avoid "sto
ries which offend good taste, reflect 
unnecessarily on the standing of-the 
university, or unjustly condemn an 
individual." This policy, if adopted 
by anyone other than the students 
themselves, would not bold up to 
constitutiona l scrutiny, according to 
Abrams. 

Danner said the students bad 
been "in an uproar" about the 
proposal . • 
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South Dakota 

Paper retains funding, adviser 
The staff of the Exponent, the Northern (S.D.) State 

College student newspaper, no longer has to worry 
about plans to freeze the paper's funding or to remove 
their adviser from his position. 

A long overdue meeting between David L Newquist, 
the paper's adviser, and college President Terence C. 
Brown has removed the threat of a fundin& freeze, 
reinstated Newqwst to his position) improved the 
future outlook for the paper, and saved the college from. 
a costly lawsuit. -

The controversy began in December 1 983, when the 
school's Student Association voted to freeze the paper's 
funding for the spring semester and urged the Student 
Activity Committee- to do the same. In his recomrneo
dation, Student Association President Mike McCafferty 
cited perronnel problems which had affected the qu:alit�, 
of the paper, the negative tone of editorials, ioaccurate 
quotes and information, typographical errors, inade
quate coverage of campus events and state issues, and 
the inclusion of "inappropriate material" as reasons for 
the proposed funding freeze. 

McCafferty also said that by stopping publication, 
the Exponent 's impact on the campus could be mea
sured. "If students miss it that much, hopefully it will 
stimulate some of them to participate in its produc
tion:' he said. "If it is not missed, we will be saving me 
students approximately $30,000 a year." 

On Dec. 1 3, 1 983, the Student Activity Com m ittee 
also voted to recommend that funding be frozen. In an 
editorial, Exponent staffers complained that the vOle 
had occurred "without providing any opporturulY for !I 
fair hearing at which the staff could come prepared to 
respond to specific allegations." They also said they had / 
never been informed of the proposed freeze until after . 
the Student Association issued its recommendation to 
the Student Activity Committee. 

"I have come to believe the entire affair has been 
orchestrated by administrators and faculty who feel' 
they are too much under scrutiny by our curreDl stall 
members," Newquist said last FebruaJ}'. "ThaI'S the 
only explanation I have as to why the alleged como. 
plaints have never been btoug.ht directly to the editor 
or anyone connected'with the student media." 

Later in 'December, Brown appointed an ad Iwc 
committee to study the issue. Brown told the COlTlmil
tee its- charge_ was to ' ;forge policies and procedures that 
will gualWllee First Amendment rights for the student 
press aild a _sure with equal vigor the rcsponsibjjjty of 
that press to the t udenls who support it" 

In its report, released in April, the ad hoc committee 
noted that courts have held that "public institutions 
may not intervene directly in Ihe affairs of a student 
publication to prevent the dissemination of constitu
tionally protected material, nor may they intervene 

Winter l Q84-85 

indirt€lJy to control or to sanction the student press." 
Thus a. content-based funding freeze would not stand 
up in coon. , 

The comlninee recommended that the school's me
dia board 'oo1y provide guidance on operational matters 
and personnel disputes and that programs be devised to 
encourage more s-wdent participation in the media. "It 
was roundly acknowledged that the shortcomings of the 
Exponent stem from inadequate levels of staffing," the 
rcpon said. 

Brown subsequently wrote a letter to the student 
senate, saying he would not withhold funding, Newqu
ist said. 

At about the same time, Newquist found he had 
been assigned a full class load for the 1 984-85 academic 
year, eliminating tbe three hours of released time per 
semester designated for advising student publications. 
When he received his contract in July, the special 
conditions specifying his duties as adviser had also been 
removed from the document. 

continued on p.30 
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ADMIN ISTRATION 
Exponent -continued 

"It's obvious it happened because I was not carrying 
out the administration's wishes," Newquist said. 

On Sept. 24, Newquist filed a formal grievance with 
the president. Newquist claimed the removal from his 
position as adviser altered a contractually binding 
assignment without consultation, that administrators 
failed to provide an opportunity to review and discuss 
Newquist's assignment with him, that administrators 

Newquist called the dismissal 
"the culmination of a pattern 
of obstruction, exclusion and 
professional defamation."  

failed to use specified procedures in dismissing him 
from a duty specified on his tenure contract, and that 
the action violated his acadentic freedom. 

In his grievance, Newquist called the dismissal "the 
culmination of a pattern of obstruction, exclusion, and 
Pl:ofessional defamation which can be construed only as - ', "",,=: 

-, --,,-

Connectic.l,!t and Virginia disagree 
, 

a reprisal for insisting that standards of academic 
process be maintained and that First Amendment rights 
be guarded in dealing with student journalists." He also 
said that for two years administrators had chosen to 
ignore information and requests for consultation. 

Newquist resolved his grievance in a long meeting 
with Brown. The president "had been given some bad 
information from other administrators" and hadn't 
realized that many of the issues involved First Amend
ment concerns, Newquist said "He was anxious to 
have [the grievance] not go off campus." 

During the meeting, Newquist also addressed some 
of the recommendations issued by the ad hoc commit
tee. In addition to reinstating Newquist to an advisory 
role, Brown agreed "to carry forward plans to expand 
the curriculum support for the student publications by 
offering a minor in journalism and public communica
tions, to reorganize the advisory board, and to bring the 
main advisory function under the academic program 
instead of the student services program," Newquist 
said. 

Newquist had planned to take administrators to 
court if they were not willing to make a settlement. 
Instead, Newquist said he will now be watching the 
progress carefully and do all he can to assure the -
carrying forward of the agreement. • 

Are student government 
meetings open? 

In two recent decisions, the Connecticut Freedom of 
Information Commission and the Virginia attorney 
general have taken opposing stands as to whether 
student government meetings are subject to the Open 
Records Act. 

College student governments are not public agencies, 
the Connecticut Freedom of Information Commission 
ruled this fall. The Commission denied a student 
newspaper editor's complaint that the University of 
Connecticut at Waterbury'S Associated Student Gov
ernment (ASG) violated state FO} laws by voting on a 
funding issue by secret paper ballot. 

Paul Parker, former editor of the Waterbury paper, 
argued that because ASG received student fee money, 
collected by a state university, it was a public agency. 

The FO! Commission ruled, however, that ASG does 
not receive direct government funding, and does not 
perform a government function, and therefore is not 
considered a state agency. Only state agencies are 
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subject to FOI laws. 
The commission did, however, strongly_ recommend 

that ASG follow the FOI provisions to promote open 
government. 

The paper ballot about which Parker filed the com
plaint concerned - the funding of a student literary 
magazine. 

In Virginia, however, the sui�ttorney general has 
ruled that student government pleetibsl at Old Domin
ion University are subject to the state's � laws. 

"Although a state university's student sepate is not a 
governmental agency in the traditional sense, it does 
fall  within the defmition established by the General 
Assembly" because it uses public funds, State Attorney 
General Gerald Baliles said in the opinion. 

The staff of the Mace & Crow, the school's student 
paper, had filed a complaint after the student senate 
closed a meeting last October and secretly elected a new 
senator. • 
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Cover story: 

Obscenity: 
An analysis of 
court rulings and their 
effects on the student press 

Pinpointing a definition of 
obscenity has proven to be one of 
the most cumbersome tasks ever 
set before the Supreme Court. Over 
the years the Court has come up 
with a number of tests for obsceni
ty, each a clarification or revision 
of the previous one. But interes
tingly, 27 years after the Court's 
first attempt at formulating a test, 
the constitutional problem of defi
ning obscenity remains largely un
solved. 

Material deemed obscene by 
American courts under such tests is 
said to fall outside the protection of 
the Fiest Amendment, in spite of 
the Amendment's apparen( abso-
lute command that "Congress shall 
make no law. . . abridging the 
freedom of speech, or of the press." 

The Roth Test 

The U.S. Supreme Court's first 
attempt at establishing a standard 
of obscenity came back in 1957 in 
the landmark case, Roth v. Us.. 
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354 U.S. 476 ((957). The Roth test 
explicitly affinned the right of the 
states to regulate obscenity but sig
nificantly failed to specify whose 
community standards (national, 
state, or local) were to be applied. 
The Roth test stated that for 
material to be obscene it must be 
established that "to the average 

person, applying contemporary 
community standards. the domi
nant theme of the material taken as 
a whole appeals to the prurient 
interest. .. 

As was clarified in subsequent 
rulings, the term "average person" 
excluded a particularly susceptible 
or sensitive person or a totally 

insensitive person. The tenn "pru
rient interest" was defined as relat

'iog to material "having a tendency 
to excite lustful thoughts." Also 
important was consideration of the 
work as a whole. Such phrases were 
in accordance with the Court's no
tion that judging obscenity by the 
effect of isolated passages upon the 
most susceptible person is inappro
priate. 

One problem with the Roth deci· 
sion was that nowhere in the opin
ion did the court adequately stress 
the notion that First Amendment 
values - such as literary, scientific, 
political and artistic merit - could 
deter a court from finding a work. 
obscene in spite o/isolated passages 
appealing to prurient interest. 

One of the problems often en
countered by the courts in applying 
Roth was well exemplified by Jen
kins v. Georgia, 418 U.S. 153 
(1974), wben the Supreme Court 
held that it lacked the power to 
upset th::: Georgia Supreme Court 

SPLC �eport 31 



verdict that the movie Carnal 
Knowledge was obscene. Confusion 
pver whose . '�comm unity s�n
dards" were to apply was clearly 
demonstrated in the Supreme 
Court's conclusion that while the 
film was not "patently offensive," 
it may still have been truly offen
sive to the community of Albany, 
Ga., where the movie was to be 
shown. However offensive the 
movie was to the people of Albany 
- which the Supreme Court ad
mitted it had not the means to 
answer - the fact remained that 
the film obviously had serious ar
tistic and literary merit. Yet if 
Carnal Knowledge could be sup
pressed by the courts, it fol lowed 
that almost any recent movie could 
sufTer the same fate. 

The difficulty inherent in apply
ing the Roth formula was evi
denced in the decade after Roth by 
1 3  Supreme Court obscenity cases 
yielding 55 separate opinions. No
where is the problem more candid
ly expressed than in the oft-quoted 
attempt by Justice Potter Stewart to 
describe obscenity: "I shall not 
today attempt further to define the 
kinds of material I understand to 
be ["hard-core pornography"], and 
perhaps I could never succeed in 
intell igibly doing so. But I know it 
when I see it." Jacobellis v. Ohio, 
378 U.S. 1 84, at 1 97 ( 1 964). 

The Memoirs Standard 
The ambiguity of the Roth deci

sion led to repeated attempts at 
clarifying the concept of obscenity. 
An important case in this devel
opment, John Cleland's "Memoirs 
of a Woman of Pleasure" v. Massa
chusetts, 383 U.S. 4 1 3  ( 1 966), led 
the Supreme Court to formulate a 
new test embellishing rather than 
refuting the Roth test. In the case, a 
book, commonly known as Fanny 
Hill, which related the adventures 
of a young girl who became a 
prostitute, was held by the Massa
chusetts state court as obscene. In 
overturning the lower court convic
tion, the Supreme Court developed 
a new, three-pronged test for 
obscenity stating that: 

a) the dominant theme of the 
material as a whole must ap
peal to prurient interest in sex; 

b) the material must be patently 
offensive because it affronts 
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contemporary com m u nity 
standards relating to the de
scription or representation of 
sexual matters; and 

c) the material must be utterly 
without redeeming social va
lue. 

Students don't shed 
their constitutional 
rights at the 
schoolhouse gate. 

Because a movie or magazine 
had to meet aU three requirements 
before it could be proscribed as 
obscene, the Memoirs standard 
made sustaining obscenity convic
tions more difficult. The most im
portant (and controversial )  aspect 
of the Memoirs test was the part 
requiring obscenity to be "utterly 
without redeeming social value." 
This "social value" factor saved the 
book at issue along with many 
other works candidly dealing with 
sexual matters which were brought 
before the Court in later cases. This 
factor made it nearly impossible for 
a court to rule anything obscene 
since nearl y every work can be 
found to have at least some social 
value. 

The result of such lenient stan
dards for obscenity was increased 
availability of pornography. This 
led to increased pressure on poli
ticians to "halt the rising tide of 
smut" and what resulted was a 
campaign launched against the 
moral pollution created by "smut 
peddlers. " 

The Court answered these pleas 
with its 1 973 ruling in Miller v. 

California, 4 13  U.S. 1 5  ( 1973), 
making it significantly easier for 
prosecutors to convict pornogra
phers. Rather than repudiating the 
Roth and Memoirs tests, the Miller 
test elaborated and refined them. 
The test states: 

a) whether "the average person 
applying contemporary com
m unity standards" would find 
that the work, taken as a 
whole, appeals to the prurient 
interest; 

b) whether the work depicts or 
describes, in a patently offen
sive way, sexual conduct spe
cifically defined by the 

applicable state law; and 
c) whether the work, taken as a 

whole, �acks serious literary, 
artistic, political, or scientific 
value. 

The · term "patently offensive" 
has been equated by the Court with 
"hard-core" sexual conduct, and 
"contemporary community stan
dards" has been defined to mean 
local or statewide community stan
dards, but not national standards. ·  

The most significant change in 
the Miller test is from "utterly 
without redeemingly social value" 
to "lacking in serious merit," [em
phasis added]. While this alteration 
unmistakably weighs the scales 
away from the side of First Amend
ment values, some have argued 
that the reduced protection af
forded by the Miller balance is 
defensible, given that pornography 
is not political speech in any mean
ingful sense.2 

The definition of obscenity an
nounced in Miller still holds today 
as the law of the land in both state 
and federal jurisdictions. As was 
already mentioned in Jenkins, ap
plying local community standards 
to material distributed nationally 
caused great confusion. More unso
phisticated communities could find 
certain materials obscene which 
other communities would not. 

Student Press Obscenity 

In the student press; true obscen
ity has been rare. Material that is 
vulgar or otherwise "indecent," but 
not obscene, has beell an issue in 
reported cases involving student 
publications and the broadcast me
dia more than any other category of 
content. Both vulgarity and obscen
ity have often been targets of sanc
tions by high school and coUege 
administrators. 

Nothing exists to prevent school 
officials from banning obscenity, as 
long as they do so with legally 
adequate procedures. In all but a 
very few cases, however, courts 
have found attempts by principals 
and administrators to restrain and 
punish unconstitutional. Both the 
Supreme Court and lower courts 
have used the obscenity law out
lined in Miller as the chief criterion 
in measuring the legality of vulgar 
words and graphics in student press 
cases. 
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The most important student 
press case to date is the landmark 
Supreme Court decision , Tinker 1'. 
Des Moines. 89 S. Ct. 733 (1969). 
Under Tinker, the court recognized 
the right of all students to First 
Amendment protections, including 
those of free speech, press, and 
expression. This decision affirmed 
the right of a public high school 
student to wear a black arm band 
to school in protest of the continua
tion of the V ietnam War. 

OBSCENITY .... ................ . _ .. .....•..•. _-_ .. .. _-_ .. . __ . . . ---.---.-•.... ------------
vulgarism for sexual imcrcourse -
formerly recognized as the worst 
"obscentty" - is constitutionally 
protected under normal circu m
stances. This decision reversed the 
convictIOn of Paul Cohen . who 
wore a jacket bearing the words 
"Fuck the Draft" th rough a county 
courthouse within view of women 
and children. 

For material to be ruled obscene. 
the court pointed out. it must be 
erotic . and as used on Cohen's 

Broadcast Regulations 

In the broadcast media, it is not 
always necessary for material to be 
erotic to be judged obscene. In 
1973, WBAI-FM, a New York ra
dio station owned and operated by 
the Pacifica Foundation, presented 
a discussion program on "The use 
of language in our society . "  As part 
of the program, a 12-minute mono
logue by comic George Carlin enti
tled "Filthy Words" was aired. The 

------------ --_ ... . _.- _._ . ... . . __ ._--_ . ..... _ . .  _._-_._-_._ .... _-_._--_._--------------

Tl'oAt's "crt �6 f"'\uc.h. Sur di� 
'Iou 5t.L � St"oe-y if' 
todo..y\s Sc.hb� p�r? 

\ 

--------_ ... .. _ .. __ .. _--_ .•... _ .. _ .... .. - ----

hI t can hardly be argued tha t 
either students or teachers shed 
their constituttonal rights to free
dom of speech or expression at the 
schoolhouse gate," said Justice For
tas, who delivered the 1969 opin
ion. Fortas' statement was not 
absolute, however, as the Court 
added an independent justification 
for interference with First Amend
ment rights: a threal of substantial 
or material disruption to order 
within the schools from cenal O 
types of expression with the warn
ing that "undifferentiated fear or 
apprehension of disturbance is not 
enough to overcome the righ t to 
freedom of expression." 

The principal ruhng asserting 
that profani ty is not obscene or 
punishable is the Supremc Court's 
ruling in Cohen Ii. CaMornia. 403 
U.S. 15 (1971). which held that the 

jacket. Ihe word was not erot ic. The 
Court stated, '"It cannot be plausib
ly maintained that this vulgar allu
sion to the Selecti ve Service System 
would conjure up such psychic 
stimulation in anyone likely to be 
confronted with Cohen's crudely 
defaced jacket. " ) Sometimes, the 
Court added. emotion is the most 
importanl part of Ihe message 
sought to be communjcaled.� 

A linguistics professor testified 
in the Cohen trial that the word 
"fuck" was not obscene in that 
contexl since it had not appealed to 
the prurienl interest. He cited an
other phrase in which the word 
appears - "High School is fucked" 
- to demonslrate the word refers 
not to scx but inslead means that 
the school "is in bad shape . . . in a 
prl"tty lousy slate of affairs."� 

._-- _ .. _ . . . .  --_ . .. . _-_ .... _ .. __ ... .... 
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recording was a satirical mocking 
of the Federal Communi�tions 
Commission's prohibition against 
the use of "seven filthy words" -
"words you COUldn't say' on the 
airwaves." Carlin pronounces each 
word in tum, comments on them, 
and repeats them over and over in 
a variety of everyday idioms. 

The record was played at 2 p.m. 
on a Tuesday afternoon. The sta
tion received no complaints on the 
broadcast until several weeks later, 
when a man wrote the FCC com
plaining that he had heard the 
program w hile driving with his 
young son. 

The station management replied 
that the monologue had been 
played during a program about 
"contemporary society'S attitude 
toward language" and had been 
preceeded with a warning that it 
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con tained " sensitive language" 
which some listeners might find 
offens ive. 

The FCC finds power to regulate 
indecent broadcasting in Section 
1 464 of Title 1 8  of the United 
States Code which sta tes, "whoever 
utters any obscene, indecent, or 
profane language by means of radio 
communication shall be fined not 
more than $ 1 0,000 or imprisoned 
not more than two years, or both." 

The FCC characterized the con� 
cept of "indecent" as being " inti
mately connected with the exposure 
of children to language that de
scribes, in patently offensive terms 
as measured by contemporary com
munity standards for the broadcast 
medium, sexual or excretory activ
ities and organs, at t imes of the day 
when there is a reasonable risk that 
children may be in the audience." 
56 F.C.C. 2d, at 98. 

The Supreme Court ruled in 
1 978 that the FCC was warran ted 
in determin ing the broadcast as 
patently offensive and -, indecent," 
and therefore could be prohibited 
by 1 8  U.s.c. 1 464. 

First Amendment defenders op
posed to such a ruling will argue 
that the full  message of the political 
protester and the moral satirist is 
Dot accura tely expressed in the 
words "the draft is evil" or "atti
tudes towards obscene words are 
sill y. "  

Printed obscenity 

In one student press case, Sco
ville v. Board oj Education oj Joliet 
Township, 425 F.2d to, 1 4  ( 1 9 70), 
the Seventh Circuit said of the 
statement "oral sex may prevent 
tooth decay," simply that it was 
"shocking but legally accepted." In 
other cases, the holdings have been 
similar. 

In Vail v. Board of Education, 35 
F. Supp . 592 (D.N.H. 1 973), for 
example, the Portsmouth school 
board objected to the use of profan. 
ity in the Strawberry Grenade, an 
unofficial student newspaper, and 
proh ibited its distribution. The 
court ruled that suppression of the 
paper was unconstitutional and 
stated that the sort of profanity and 
vulgarities which appear in the 
magazine "however crude they may 
seem, do not compel a finding that 
the material is obscene. The words 
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that appear in that issue are not 
used to appeal to prurient sexual 
interests. " 

Likewise, in Koppel v. Levine, 
347 F. Supp. 4 56 (E.D.N.Y. 1 972), 
a high school principal seized the 
official student literary magazine 
containing several " four- letter 
words" and a description of a mov
ie scene where a couple fell into 
bed because he felt it was obscene. 
The court, however. ruled the sei
zure unconstitutional and pointed 

tion has been that other publica
tions containing the same language 
have been available on campus to 
students. The courts have usually 
held that the punishment of stu
dent publications or censorship for 
printing sensitive words or graphics 
constitutes a denial of equal protec
tion of the law, guaranteed by the 
14th Amendment 

Said an analyst of student 
obscenity cases, "equal protection 
is a fonnidable barrier against 

The dissemination of ideas on a state 
university campus may not be shut ofT in the 
name alone of "conventions of decency_ " 

out that "the magazine contained 
no extended narrative lending to 
excite sexual desires or constituting 
a predominant appeal to prurient 
interest, The dialogue was the kind 
heard repeatedly by those who walk 
the streets of our cities, use public 
conveyances and deal with you th in 
an open manner." 

In Frasca v. Andrews" 46 3 F. 
Supp. 1 043 (E.D.N.Y. 1 979), an
other high school pri ncipal seized 
the school newspaper and was sued 
by the edi tor and assistant editor 
for violating their first Amend
ment rights. The issue the principal 
sought to suppress contained a let
ter signed " Pissed Off" by the 
school lacrosse team and read:  
"We . . . would l ike to know why 
you do not have any sports articles 
in the Chieftan. We would like a 
formal apology in public or else we 
will kick your greasy ass." The 
letter was purportedly indecent and 
vulgar in using "ass" and "pissed 
off," 1he court ruled, but neverthe
less "falls far short of the constitu
tional standard of obscen ity." 

• • • 

Several reasons account for court 
protection of profan ity in the stu
dent press.6 In the case of newspa� 
pers, which are collections of a 
wide variety of items, courts are 
divided as to whether the word 
"whole" refers to the paper or the 
story. But regardless of which doc
trine is applied, few vulgarities jus
tify restraint or punishment. 

A second reason for such protec-

censorship of vulgarities because an 
attempt to avoid it would require a 
purge of libraries and bookstores, 
and .that would mean disposing of 
much other consti tutionally pro
tected matter to get rid of a few 
vulgarities. "7 

More restrictive regulation of 
sex-oriented materials for minors 
was upheld by the Supreme Court 
in Ginsberg II. New York, 390 U.S. 
629 ( 1 96 8). Sam Ginsberg, owner 
of Sam's Stationary and Lun
cheonette in Bellmore, N.Y., was 
convicted of selling "girlie" mag
azines to a 1 6-year-old boy. Gins
berg upheld a state statute banning 
as obscene materials for persons 
under 1 7  that were not obscene for 
adults. To convict Ginsberg, the 
trial court applied a modified ver
sion of the tests approved in Mem
oirs so as to apply to minors. 
Despite modifications of the Mem
oirs test in the subsequent Miller 
ruling for adults, the Memoirs ver
sion still holds as the valid test for 
minors. The modified version thus 
defines obscenity as any description 
or representation of nudity or sex
ual conduct which: 

a) predominantly appeals to the 
prurient, shameful, or morbid 
interest of minors; 

b) is patently offensive 10 pre
vailing standards in the adult 
community as a whole with 
respect to what is suitable 
material for minors; and 

c) is utterly without redeeming 
social importance for minors, 

Very few obscenity cases have 
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arisen at the college level. One of 
the most significant is Papish v. 
Board of Curators, 410 U.S. 667 
(I973), where a student at the Uni
versity of Missouri was expelled for 
distributing a student newspaper 
which school officials felt was 
obscene. The paper contained a 
political cartoon depicting p0-
licemen raping the Statue of Liber
ty and the Goddess of Justice, 
bearing the caption : "With Liberty 
and Justice for All." A story in the 
same issue was headlined, "Moth
erfucker Acquitted," and discussed 
the trial and acquittal of the leader 
of an organization called "The 
Motherfuckers." The Supreme 
Court held that tbe student's expul
sion was unconstitutional and that 
neither the cartoon nor the article 
was obscene. The Court also said 
"the mere dissemination of ideas 
--no matter how offensive to good 
taste - on a state university cam
pus· may not be shut off in the 
name alone of 'conventions of de
cency: " 

"A state university 
does not have the 
status of a private 
publisher with the 
right to choose what 
the paper can or 
cannot publish." 

Besides Papish, among the few 
coUege cases is one where the Uni
versity of Mississippi chancellor 
neld up publication of a -campus 
literary magazine containing a story 
about a young man experiencing 
frustration which included use of 
two comDlon vulgarities. The Ftfth 
Circuit Court of Appeals said in 
BazalJr v. Fortune. 476 F.2d 570 
(1970), that a state university does 
not have the status of a private 
publisher with the right to choose 
what the paper can or cannot pub
lisb, and that the vulgarities were 
not used in a sexual sense, nor were 
they inherently obscene. 

The Obs«nity Outlook 

It seems unlikely that, in the 
future, we will see increased num-
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bers of student press decisions 
which, using the Miller test, find 
material obsCene. This assumes 
that the scholastic press will contin
ue 10 print the same sort of materi
al it prints today. While vulgarities 
are frequently printed. student 
newspapers seldomly print patently 
offc:nsive erotic rtUlterial and even 
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Open meetings: 
A representative government is dependent upon an 

informed electorate, This principle shaped our constitu 
tion at the nation's founding and is ali ve today in 
statute books across the country. Each of the 50 states 
plus the District of Columbia bas an open meetings or 
"sunshine" law that gives the pu blic a legal right of 
access to the proceedings of govern mental bodies. 
Journalists, both !>tudcnt and professional, are finding 
that these statutes an: an invaluable tool in belping to 
keep their audiences informed. 

Open meetings laws vary from state to state on 
thousands of details. , However, a statute's ultimate 
value to student journal ists centers on two issues: 1 )  are 
student journalists specjficaJly able to take advantage of 
and enforce the 5lalute, and 2) does the law open up tbe 
meetings that high school and cOllege students are most 
interested in attending. 

Enforcing the statute 

A student journalist's ability to enforce the provi. 
siom of a statute will determine a Iaw's real value. 
Nearly all states charge the attorney general with 
enforcing the statutes. But an open meetings law is 
most effective when a member of the public is allowed 
to take action. The laws in Alaska, Hawaii. Montana, 
Nonh Dakota, Oklahoma. South Dakota and Wyom ing 
give no private cause of action against groups that 
violate the open meeting ' statutes. Of the states that do 
allow individuals to seek enforCement in the e'ourts, t 9 
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Can students,jaurnalists 
enforce the laws? : . 

-
require that the complaining party be a dliz n, r gis-
tered voter or taJr;payer of the ' suIte. I I though ' the 
constitutionality of treating citizens and ' 6n�lj'ie:.Q · 
differently when enforcing the law is qu - tioriah)�._ a 
court migh t reject the claini of an out-of·stite coUege 
student becuase she was not a citizcn or �payer. The 
statutes in Massachusetts and -New MeXICO· -make po
va,e enforcement even more difficult In: Massachu:se-tts. 
at least three registere:d v:otCfS mu I file a compl int._ 
and in New Mexico, (h'e' or more c i tizens mu I pelitioii' 

the court.1 

" ; _ .  . . . -: ', ' -

I� LBGAL 
AIALYSIS 

A legal right of access to government meetings would 
be of little use if no one k.nows when tlle ri1 elings are 
going to occur. In response to this ncern, many of th 
state statutes contain notice provisions . . A problem for 
student journalists arises when these - 'rovi ion limit 
the members of the media that are entitl� t not jc . In 
Indiaoa, for example, notice is to ·be provided to all 
"news media." But the statute defines '"news- 'media" as 
all newspapers Qualified to receive legal advertif!ements, 
all wire services and all licensed commercia� or public 
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radio or television stations.3 Because a student newspa
per would usually not be qualified to receive legal 
advertisements, the statute suggests that a governmental 
body would not have to give it notice. 

Similar distinctions are made concerning issues other 
than notice. In Wyoming, only "duly accredited" mem
bers of the press or other news media are allowed to 

Thirty-one states have said they 
will allow at least unobtrusive 
sound recording, and many 
allow live voice and sound 
broadcasting. 

remain in a meeting room that bas been cleared because 
of a disturbance.· Oregon allows "representatives of the 
news media" to attend certain executive sessions of the 
public bodies while requiring that they keep certain 
information undisclosed. The state attorney general has 
said that this provision applies to a student reporter at -
a school board meeting just as it does to a professional 
reporter.s 

Student journalists often wonder whether they can 
tape record or photograph an open meeting. Thirty-one 
states have said they will allow at least unobtrusive 
sound recording, and many allow live voice and sound 
broadcasting. However, at least one state has said that 
open meetings do not imply a right to record or 
broadcast. The Virginia Attorney Genenl has said that 
counties and cities can adopt their own rules regarding 
these actions.' 

Which meetings are covered 

Nearly all open meetings statutes apply to the top 
governing body of a high school or coUege. However, 
the meetings of subordinate groups, such as faculty or 
student councils, are often of equal or greater interest to 
the student journalist . Certain statutory language often 
will encompass many of these bodies. 

" Committee," "delegated power" and "advisory au
thority" are important words to look for. Statutes that 
expressly cover subunits with power delegated from or 
advisory to their parent group will usually ('pen the 
meetings of a faculty body or other committee that 
advises a school system governing board. 

Provisions that open meetings 
of any body that is supported by 
or spends the money of the state 
or its political subdivisions will 
often cover student governments. 

Washington's open meetings statute, for example, 
states that all meetings of the governing body of a 
public agency must be open to the pUblic. "Public 
agency" is defined to include a state educational institu
tion and its subagencies that are created by or pursuant 
to the statute, and "governing body" means the policy
or rule-making body of the public agency. The state 
supreme court has determined that because the Univer
sity of Washington School of Law is a public agency, 
meetings of its faculty as the goveming body of that 
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Scholastic Press Freedom Award 
In November, three young wom

en who have been fighting their old 
high school for over a year for the 
right to publish articles relevant to 
the lives of their fellow students 
were awarded the first Scholastic 
Press Freedom Award. 

Cathy Kuhlmeier, Leanne Til>
pett and Leslie Smart continued to 
fight for what they beIJeved in -all 
the way to federal court - even 
though they had graduated from 
high school. 

Each year, the Scholastic Press 
Freedom Award will be given to 
students or student media who, like 
Cathy, Leanne and Leslie, fight for 
the First Amendment rights of stu
dents. The award is given jointly by 
the Student Press Law Center and 
the National Scholastic Press Asso
ciation/ Associated Collegiate Press. 

Nominees for the award should 
be a responsible representation of 
press freedom through writing or 
actions and the 'Ability to raise 
difficult and necessary issues in 
news coverage. 

Nominations of any person, stu
dent newspaper, student magazine, 
yearbook or student radjo or tele· 
vision station will be accepted. 
Nominations should clearly explain 
why the nominee deserves the 
Scholastic Press Freedom Award. 

Nominations must be received 
by August I of each year to be 
considered for that year's award. 

Send nominations to: 
Scholastic Press Freedom Award 
Student Press Law Center 
800 18th Street, N.W. 
Room 300 
Washington, D.C. 20006 
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Meeti ngs -contin ued 
agency are subject to the act. 7 The court held that 
"pursuant to" does not require direct authorization of a 
public agency in a statute, but rather only an enabling 
provision that implies such an agency could be created. 
It also said that a governing body is that body which 
actually makes the policy and rules of the agency, even 
though a higher agency has the rarely exercised capabili
ty to overrrule such decisions. 

Provisions that open the meetings of any body that is 
supported by or spends the money of the state or its 
political subdivisions will often cover student govern
ments. Open meetings laws cover student senates and 
similar bodies in California, Louisiana, New York, 
Oklahoma, Virginia and Washington, but they have 
been specifically held not covered in Connecticut, 
Indiana and Kentucky. The Nevada statute requires the 
University of Nevada to establish its own open meet
ings rules for the student government that are equiva
lent to the state rules.8 

Obscen ity in statutory language 

Virtually every meeting that is made public by an 
open meetings law can also be cl osed by another 
provision of the same statute. Student journalists 
should be on the alert for the privacy exceptions that 
exist in many state's laws. Individual student discipline 
hearings or faculty evaluations will often be exempted 
because of these provisions. Those statutes that require 
the presence of a quorum before a meeting becomes 
public will also foil the opportunity to attend many 
meetings. 

Imprecise statutory language can be translated in  
many ways. Court and state attorney general opinions 
are an integral step in making use of the open meeting 

Virtually every meeting that is 
made public by an open 
meetings law can be closed by 
another provision of the same 
statute. 

statutes. Although in most states attorney general opin
ions are not binding law, they do give a persuasive 
interpretation for the courts to follow. 

In short, very few areas of the open meetings laws are 
without some obscurity. The law can change from 
month to month as new opinions are isSued and the 
state legislatures review and alter their handiwork. A 
student jOW'llalist would be well advised to check his 
state's law frequently to determine what use it can be to 
the student publication. 

FOOTNOTES 

1 .  Ark., Colo., Del ., Aa., Ga., Idaho, Ill., Ind., Iowa, 
Ky., Mass., Miss., Mo., Neb., N.M., R.I., S.c., Tenn., 
W.Va. 
2. Mass. Gen Laws Ann. ch. 30 1 ,  sec. l l A l j2, ch. 34, 
sec. 9G, ch. 39, sec. 23B ( 1 983 & Supp. 1 984); N.M. 
Stat. Ann. sec. 1 0- 1 5-3 ( 1 983). 
3. Ind. Code Ann. secs. 5- 1 4- 1 . 5-2, 5- 14-1 .5-5 (BW'lls 
1 983 & Supp. 1 984). 
4. Wyo. Stat. Ann. sec 1 6-4-406 ( 1 982). 
5. 39 Op. Att'y Gen. No. 7735 (Or. 1 979). 
6. Op. Att'y Gen. No. 457 (Va. 1 973-74). 
7. Cathcart v. Anderson, 85 Wash.2d 102, 530 P.2d 313 
( 1 973). 
8. Nev. Rev. Stat. sec. 24 1 .040(7) ( 1 983). • 
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ing the First Amendment rights of 
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(July - December) 

BENEFACTORS ($100 or more) 
Journalism Education Association 
Washington Post (DC) 
AEJMC Newspaper Division 
Society of Collegiate Journalists 

38 SPLC Report 

New York Times Co. Foundation 
(NY) 
Southern Methodist University Stu
dents' Publishing Co. (TX) 
Temple University School of Com
munications and Theatre (PA) 
Iowa High School Press Association 
(IA) 
The Newspaper Guild 
Idaho Journalism Advisers Associa
tion (ID) 

SUPPORTERS ($50 to $99) 
Mary Ann Wymore (TX) 
Rebecca White & Glen Robinson 
(KS) 
Iowa City HS Little Hawk (IA) 

Women in Communications - DC 
Chapter (DC) 
Stephen F. Austin HS Maroon & 
Comet (TX) 
Oregon Journalism Education As
sociation (OR) 
Dorothy Bowles (KS) 
CONTRIBUTORS ($25 to $49) 
Frank Kuenb (MT) 
Doug Warne (WA) 
Grosse Point South HS (MI) 
U ni versi ty of Minnesota (MN) 
David Weisberger (OH) 
Colorado High School Press Asso
ciation (CO) 
Beverly Arrendell (TX) 
John Cutsinger (TX) 
Jackie McCallum (IL) 

Winter 1 984-85 



What you don't know can hurt 
··you·� .. 

Your subscription supports 
the work of the Student Press Law Center 

The Student Press law Center is tbe only national 
organization devoted exclusively to protecting the First 
Amendment ri�ts of this nation's high school and 
college journahsts. 

The Center serves as a national legal aid agency 
providing legal assistance and infonnation to students 
and faculty advisers experiencing censorship or other 
legal problems. 

Three times a year (Winter, Spring, and Fall), the 
Center publishes a comprehensive RepOrt summarizing 
CUlTeI1t controve�ies over student pre!s rights. [n 
addition, the Reports explain and analyze complex legal 
issues most often confronted by student journa lists. 
Major court and legislative acttons are highlighted. 

Defending your rights isn't cheap. Subscripti on 
doUars fonn a large part of our budget. 

Your subscription price will help us continue to serve 
as tbe national advocate for the rights of student 
joumalis�. Other contributions are tax.-deductible. 

Note: 
Beginning with Vol. 6 No. III, all members of .he 
Journalism Education Association will be sent the 
SPLC Report as part of tbeir JEA membership, 
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Please enter my subscription to SPLC Reports: 
o I year at $10.00 

Along with this blank [ have enclosed a check or money order 
payable to: 

Student Press Law Center 
800 18th St .. NW 
Sofie 300 
Washington, DC 20006 

Name ----------------���rr----------------(P1CUe prlnll 

Add�s __ -___________________________ _ 

Cit)',State,Zip _____________________ __ _ 

Please begin my SUbscription with Report _____ _ 

01 wlsh to support the work of the Student Press law Center 
with a contribution in the following amount ________ __ 

The SPLC is interested in the titles or positions of its 
individual subscribers: 

U6C}j5OiitiOri 

All orders must be pre-paid. 

SPLC Rep'),1 ;:;9 
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