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IN THE UNITED STATES DISTRICT COURT kER 13 200%
WESTERN DISTRICT OF ARKANSAS
FORT SMITH DIVISION

LADURA NEAL, in her capacity as
Parent, Guardian and Next Friend
ef Justin Neal, and JUSTIN NEAL PLAINTIFFS

v, Civil No. 04-21%5

JERRY RFURD, in his capacity as
Principal of dreenwood High #chool,

and GREEN SCHOOL DISTRICT DEFENDANTS
and
RYAN DAVID KUHL PLAINTIFF
v.

JERRY EFURD, in his capacity as Principal

of Greenwocod High Sc¢hool, JIM GARVEY, in

his Capacity as Assistant Principal of

Greenwoed High School, and GREENWOOD

SCHOOL DISTRIOT DEFENDANTS

MEMORANDUM OPTNION

On the 5th day of January, 4005, the captioned matter came o
for trial to the Court. Plaintiffs, ap well as defendants Jerry
Efurd and Jim Garvey, appeared in person. Defendant Greenwood
School Digtrict appeared through its authorized representative, All
parties were repreéented by counsel. Based on the testimony and
exhibits presented at trial, the transcript of testimony and the
exhibits presented at a hearing before United Statee Magistrate

Tudge Beverly Stitea Joneg, and the arguments of dounsel in briefs

and at trial, Lha Court finds as follows:
1. The plaintiffs brought suit pursuant te 42 U.5.C. §1983,

claiming that actions of the Gefendants violaled Lheir rights under
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Fifth, 4nd Fourbeenth Amendments to the United States

Constitution, spec¢itically by suspending the two student plaintifrs

from school for the creation and operation of two internet

websites. Their Complaints sought beth preliminary and permanent

injunctive relief, asking the Court to enter an order which would:

%*

2.

prohibit the Digtrict from further punishing the student
plaintiffs for creating and operating the websites;
prohibit the District from excluding student plaintiffs
from school or sxtracurricular activities becausé of the
creation and operation of the webmites;

prohibit the Digtrict from counting the student
plaintiffs' suspenszions as unexcused absences;
pxohibit the District from putting derogatory remarks in
the student plaintiffs' academic records;

prohibit the Digtrict from making any school record of
the websites operated by the student plaintiffs;
prohibit the District Erom interfering:with the gtudent
plaintiffs! chances to obtain acholarahips;

prohibit the District from rctaliating againet the
student plaintiffa for the websites; and

require the Digtrict to allow the student plaintiffs to
make up work missed during their suspénaiona,

A hearing on the matter of preliminary injunctive relisf

was held before Magistrate Judge Jones on September 3, 2004, and

her Report And Reccmmendation.denying”preliminary:injunctive relief

-2 -
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was ddopted by the Court. The matter of permancnt injunctive
relief is now pending.

3. All parties agreed that the transcript of testimony and
the exhibits adduced at the hearing before Magistrats Judge Jones
might be recelved into evidence on the issue of permanent
injunctive relief, and they have been so received.

‘é. All parties waived jury trial on any fact issues that
might need to be resolved in order to determine the issue of
permanant injunctive relief, and consented to trizal of all issues
to the Court.

5, Bulore trial, the parties submitted an Agreed Statement
Of Facte (document #22), and the facts recited therein are
incorporated inteo the Court's findings of fact as set forth below.

I OF FACT

6. Defendant Greemwood 8¢hool District ("khe Digtrict") is

a duly authorized school district, having been egtablighed by the

Arkangas General Assembly, It operates Greenwood High School, a
public school in Greenwesnd, Arkansas.

7. At all relevant times, defandant Jerxy Efurd (MEfurd")
was the Auly appointed Principal ul Greenwood High Selool,

B. At all relevant times, defendant Jim Garvey ("Garvey")

was the duly appointed Assistant Principal of Greenwood High
School.

i

9. At all relevant times, plaintiff Justin Neal ("Neal") was

& student at Greenwood High School. Plaintiff Laurs Neal ig Justin
._3...
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10. At all relevant times, plaintiff Ryan Kuhl ("Kull) was
a student at OGreenwood High School.

11, In August, 2004 -- shortly before the beginning of the
2004-05 school year =-- Neal constructed on his home computer an
interneaet webgite having the address
http://www.angelfire,com/comlce/greentree/main,htm (the  "Neal
Webaite™), Neal operated the Neal Website both before the 2004-03
school year began, and after school bhegan on Audust 19, 2004,

l2. At about the same time, Kuhl congtructed on hisg heme
computer an, internet website having the addrcoo
http://www.xanga .com/hote . agpXeuser=F___ ck@reernwood (Lhe  "RKull
Websitef). Kuhl operated the Xuhl Website both before tha 2004-05
school year began, and after school began on Auguat 18, 2004.

13. The Neal Webmite contained a hyperlink to the Kuhl
Webgite and the Kuhl Website contained a hyperlink to the Neal
Webgite.

14. \Neither Neal nor Kuhl uged school equipment to gonstruct,
maintain, or access their respective websites. Neither ptudent
Plaintiff promoted his website at schmol.

15. Bnortly befoxe the firmt day of achool, a parent called
Bfurd to complain about the twy webslies, The parent was upset
about the way athletes and band members were portrayed on the

sites, and about the bad language and "hateful comments" on the

gites.
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16. At Bfurd's roguest, Garvey begsm an investigation oﬁvthe
wepgsites on Monday, August 23. On Augupt 24, Neal and Kuhl (along
with two other sgtudents who had posled nessages to thce sites but
are not involved in this c¢ase) ware taken out of ¢lass, yuestioned,
and kept ocut of clags for the rest of the school day. On August &b
the four ztudents ware suspended for a period of three days.

17. After the close of the school day on August 24, 2004,
Efurd sent en e-wail to the high school faculty, stating that four
students® had been suspended because of "threatening statements they
made [on several websiteal regarding a couple of staff members."
Hu testified that thig ¢-mail was intended to have a calming effect
on the staff, but in [act it had the opposite effect.

18. Having viewed the websites, Efurd knew bthere werce no
threatening statementsg thereon made by either Neal or Kuhl. He
also knew that, although his e-mail did rot identify the students
who had been suspended, the faculty would learn their identities as
soon as school took up the following day, and that hig e-mail would
causge the staff to helieve that Neal and Xuhl hacﬁ made threatening
statements on their websites. Although Efurd testified that he
later corxrected this impression about Neal and Ruhl verbally with
staff, none of the faculty members who testified had any
recollection of his doing ae, and 4ll rewmained under the impression

at the time of trial that Neal and Kuhl head made thireatrs on their

The four were Neal and Euhl, and two wnidentitied scudents whu had pasted mepoagec

EE the Neal and Ruhl Websites. The two unideatified gtudents ave pot litlgants before
e Court. \
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respective webgltes.

1. The bistrict furnished Neal with a written gtatement of
the reasons for his suspension, to-wit: rl. Providing a website
and linking the site to an inappropriate websgite than ([sic]
encouraged mayhem and dissension among GHS students. 2. Providing
images of school administration conducting violence toward
gtudentg. " .

20. The Distrlct furnished Kuhl with a statement of the
reagrsn for hig suspension, to-wit: "Rosting ;nappropriate wab
site. Inappropriate material on the web site."

22, Becaute of the limited degres of contrel a achool
dlgtrict can exerclse over olf-campus student behavior, the
testimony at trial understandably tocused on the reasons behiud the
suspensiong of Neal and Kuhl, Efurd testifled that he did not
think Neal and Xuhl were "dangerscus" to the gtaff, but that he
perceived a danger of disruption.in the vontent of their webgites.
He festified that he was concerned that the:sites might give
offense and cause diviseiveness among varioug groups at the school,
which would he disruptive to the educational process,

Dfurd alco testified that the weabsites ténded to '"haraes,
intluidate, hbumiliete, or inotill fear, " which isa. the dafinition of
"bullying" in the school handbook, and that mcﬁocl pelicy allows
him to puniah a student at school for conguet ousurring outside of

school.

Neither disruption nor bullying was advanced ae a reason for

AO 72A
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the suspensicns of Neal and Kuhl until after a lawsuit had been
filed.

23, With regard to whether the websites caused disrupktion at
the school, the relevant testimony was as follows:

(a) Efurd testified that there wag a "buzz" throughout the
gchogl the day after the investigation of the websites became
known, but he conceded that any time a student is taken out of
clagg and kept out, it createes a "buzz at school.®

(b)Y Garvey testified that he was approachad by some twenty
students who were offended by vulgarities on the Kuhl Website, or
concerned about "tho depictions of vieolenece," arnd that several
teachers were concerned aboub Low the websites were going ko affeat
their performance in the clasgroom.® He Aalgo testifled beforse
Magistrate Judge Jones on September 3, 2003, that the matter was
“the bulk of what has been going on in our gchool for the last week
and a half,"” and that "our educational enviromment is no longer
conducive to learning. It's conducive to this case, and it'sg
conducive -- or not conducive -- it's focusing on this cage and on
the fact of the suspsngion." Garvey admitted, however, that it ig
difficult under nermal eircumstances to get students on task at the
start of the school year, and that it usually takes a few days to
ghiflt into the learniny mode,

{c) Neal testitied that the firgl week of school wao

‘Mone of the teachers who kestified at trial had gone to an administrator abouk
either webgire.

m‘?—
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"normal," and that therc was no digcussion of his weheite. He
further testified that Le has observed no dipruption at the school
from the first day until the date of trial.

(d) Kuhl likewise testified that he saw nc reaction Lo withex
website, before or after the suspensions. He described the Iirst
week of school as "extremely normal, just like every other year."

(e} Amy Bridges teaches Spanish at Greanwood High School.
She testified that personal safeby is a teacher's greatest concern,
and that the situ&ﬁion involving the webgites has made her question
whethar sghe wants to continue teaching. 8he did not, however,
notice any disruption among the students. She testified that
school "has gone on in a norwal way" and that student behavior was
"remarkably the same." Bridges had not viewed eilLlier website, and
her anxiety appeared to stem from rumors about their content,

(£) Jo Lynn Steel also teaches Spanish at Greenwood High
Bchool. 8he did not describe any dJdisruptlons before the
suspensions, but testified that when Neal returned to c¢lass after
hig suspension, discussion levels dropped off ih that one class,
and have remained low. 8he attributes this to Neal's presence in
the eclageroom, and testified that none of her other classes appears
Lo be gimilarly affected., After learning of the wehmites, Steel
testlfied that she had "voncerns about physical aggression" bemause
of the "state of socgiety today," and that she worriecd about
becoming a "target" of ridicule on t;ne. web., She had nul seen

either website, however, and, like Bridges, her anxiety appeared to
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gtem frowm rumors about their content.

(¢) Jo Ella Skayyr teaches Ameriocan Higtory and Journmalism
at CGreenwood High School. &he testified Lhat one of her students
was "kind of rowdy" the day of the suspensions, but that ghe caluwed
him down and want on with her lesson. That rowdiness was neot
otcagioned by the webgites, but by the guspenaions, whic¢h the
student thought improper. Like S8teel, Skaggs' concderns mainly
centered on herself -- she did not want to "end up on a websita,"
fhe tastifled that she did not want people being critical of her
teaching style on a wehaite. She had viewed only part of the
wabsites, and while she wae under the imprésginn ﬁhat Neal and Kubl
had made thraeats ou Lhe sites, thie imprecoion stemmed froem the
gossip ©f other teachers, not from anylhiny she saw on the
websites.

(h) Clay Brown teaches math at Greenwood High Sc¢hool. 8he
testified that the first week of school was not as "quiet® this
year as it was the year bafore, but that the Onlyl"disrupti@ns" ghe
obaerved took place batween clasges -- there waé no disruption of
the educational process in her classroom. The only spacific
disruption she desaribed was one occagion when gshe observed a group
VL koys acting unruly in the lunchreem. Sha was unable to relate
any disquiet Lo Lhie websites or to the suspensions. Sha had not
geen either website.

(1) Sonja Martin is the head of the social Studies Department

at  Greenwood High School. From her perspective, the only
-9
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disruptions were when the topic of freedom of speech in conmection
with the suspensionsg came up several Limes in her clagproom, which
occurred after the suspensions and after an article was published
in the newspaper about them. She testified that all together she
devoted maybe ten minutes to the subject. She did not allow any
substantive discussion of the Fivst Amendment, informing the
studenta that it waegs not appropriate. Martin thought that
vgamething very serious" had happened because the principal would
not have suspended the students unlegs the matter was serious. She
believes that the content of the websites was thpeateninq, but had
not vigited eitlisr website.

(j) Robin Elmore teaches English at Greenwood Iigh School.
She tegtified that the websites did not disrupt her clasgyoom, bulb
that she felt "gome tension" when the subject of freedom of speech
came up. Like Martin, Elmore refused to allow discussion of the
subject. She had not viewed either website, and.her undergtanding
that the websites had threatening content arose from what other
teachera and administrators had told her about them.

(k) Robin Whire is& the receptionist and attendance clerk in
Lhe front office of Greenwood High Schon)l. One of her student
aides showed her a comment that hod been posted about her on the
Kuhl Website. This comment was crude; it understandably caused her
considerable wmental anguish; and it wade her feel very
uncomfortable in dealing with the sgtudente involved in the

situation. However, she understood that neithexr Neal nor Kuhl had

~10-
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posled the offensive mesaage, and that it could have been posted on
any webslte.

24. The Court has examined a printoul ol the Neal Webeito,
which continued in operation after the suspensions, The site
includes an "online comic" and several message bo‘ards. The comic,
entitled "Greentree," is described as a gatire "for people whe live
in Greenwood, Arkangas,” having the purpose of expressing "the
author's view on life in the small town.!

Cne of the cartoonsa on the Neal Website was deemed
particularly objectionable by the achool administrators. This wae
a eeries of frames depicting Garvey asg "Abominable Vide Principal
Garbo,” & “"Gasgquatch" or monsteyr, and Efurd asg "E-Firdcom, * an
intercom wheeled aboul ovn a cart. In the first frame, F-Firdcom
saye to students at the first-day assemnbly, "Hello students.
Welcome back to school. Who's excited to be back?" in the second
frame a hand goes up. In the third frame, Garbo holds a gmolkineg
gun and the student who raiged a hand, and one behind him, have

"~ holeg in their heads. E-Firdeom agks, "Anyone elge?"
The topics established by Neal for the mesgage boards are

Academic Standards®, Budget!, Academie¢s V3. AthletigsS, Misc.®,

Dogosibed as 4 ld)iscuma the guality of aducatiow At @A "
‘Boscribod as *[d]liccuss GHR's Widget "
*Dacoxibed an ~ldlincuss she academic gapects of GHS versus the athletic aspests,”

esnribed as " Iwlild card tople.®

-11-
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General’, General?, Comments and Complaints?, Nationall®, Locall!,
Whatever'*, and Suggesllous™, Pogtings to the message hoards
reflect lively debates about a wide varlely of topics rclated to
Greetiwood High School and the community, such as che need fur more
art classes, smaller classes, more diverse classes, new textbooks,
new c¢lagsroome, and higher teacher salaries: the scores of students
on standardized tests and the school district's "academic report
card"; the amount of money spent .on athletiqa as opposed to.
academicsa) the First Amendment; the possibility of going to achool
board mestings, eatablisghing a school club, or usging an elected
student to review the student handbook, 80 as to instigate change
from within the gchool; bupineeseg the partieipante would like to
seg comé into town; the guality of drinking water in town; and even
the question of whether the content of the sile Lends to encourage

violence. With the exception of & posting suggesting illegal

Described as "[tlalk mbout Graenwsed High Swhool ip general." At one point, the
demoription of this boaxd inninded the phrase "the cremtion of wmayhem within the achool.
« -" Defendants contend that this phrase has gthreatening connotations., Whilie it 48
trua that one neage of *mayhem" refers to mutilation of & person's body, the word also

has 3 figurative usage explained in websrar's Thi:d New Inta%?gtioﬁa% Digkimnary:
‘nesdless or willful damage (ap in literary criticism or editozial activity)." The
Court fiunds, given the contoxt of ite actual usagm on the Neal Site, that the lactaey

usage was intended, i.e., that the writer (who was not Neal or Xuhl) wantad ko stiz
thingm np ak Greenwood High School with the ¢ontents ©f the message.

beseribed an "[t)alk about Graenwood, Arkanmpas in ganer&i.“
*Described ag v [s)peak your mind about the gomic.n
YDeseribed as ¥ [d]iscues national pelivicg.”

Upeacribed as " [@)iscuss local pollities,"

“Deseribed me "|tlalk About anything not covermd by other categories including
Muelc, wmovies, of anything elpe thatr comeg to mind."

Ypesgribed as "[hinw can the boards be improvedr”

-1
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sction to dawmage the £oothall finldM, there is nothing of a
genuinely threatening natuyro in the pestinge, nox is there anything
parcicularly critical of Uhe Faculty of Greenwood lligh School.

2% .  The Court has also examined the content of the Kull
Website, which was closed down when Kuhl was suspended. While this
gite containg wuch more vulgar language and ig indicative of much
more pent-up anger on the part of its créatar, it coversg some of
the pame subject matter as the Neal Website. Its main focusg ig iLs
creator's dislike of Greenwood High School and most of the people
there. Like the Neal Website, the Kuhl Website offeyxed visitors an
epportunity to post their own thoughts Lo the siﬁe.

The Kuhl Website alen contained a nascent cartoon or pictorial
feature described as the "Bulldeg Death of the ﬁgek,“ a tRkeoff on
a zong entitled "Kill Your Idolz." The bulldog is the mascot of
Greenwood High School. Thiz teature was nevér developed any
further than its mere wmention, aleng with a drawing of a bulldog
with a mace sbove its head. In a posting a few days later, Kuhl
invited vigitors to send in suggestions for the Bulldog Death of
the Week, but nothing was ever done to develop the feature.

26. Among the postings by visitors to the websites were three
which were viewed as threatening by the school adminiatrators. One
wa? the posting suggegted iilegal action to damage the High School
fooktball Field referred te in 24. However, neither Neal nor Kuhl

was respousille for any of these threc postinge, and for reasons

“gee paraqraph 26, infra.

wld =




Hab. 23 2005 (WD) 13:53
T hmdyd AT ST R e

[P N W = IR

_ 4 /97835168 FAGE. 15/30

set forih Ln Lhe Court's cenclusions of law, infra, these postings
are irrelevant to the issues now before 1t.

27. The Greenwood High School $Shtudent Handbook ror 2004-05
sentains the following provisions regarding suspensiong:

®ach principal is authorized to suspend students from
school for diseiplinary reasens. Unless the affinial
imposing the suspension hag personally witnessed the
infraction, he/she will counducL such investigation into
the matter as deemed necessary, including an interview
with the subject before imposing the suspenaion.

1. The cusktodial parent or guardian will be given
written notice of each muspansion, which shall include
the reascona for the suspension, its duration, and the
manner in which the student may be readmitted to school.
Such notice will be mailed on the day the suspension is
imposed, to& the parent or guardian al Lue address
reflected on the school records.

2. Any conduct that tends to be disruptive to the
educational program will be grounds for suspension.

* * *

5. A student's disciplinary actiens will not be entered

on the gtudent's permanent record card. .- Diwwipline

records shall be treated as confidential and disclosed

only to public authorities requesting information in the
eourse and soope of their legal duties.

6. Gtudents missing clase work ms a result of a school

suspension will not be allowed to make up this work.

Zeros will pe recorded for work missed.

28. Both Neal and Kuhl are honors students with outstandliuy
scademic and behavioral records. As a result of their suspensions,
each missed three days of school work and tests, and received
grades of "zero" on all such missed work and tests. Neither
gtudent was able to state with specificity that the missed work

caused him to receive a lower grade in a particular clags, nor

LA~
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could either quentify the difference in his grades between the
gsemeater preceding the suspenslon and the semester succeeding the
guspension.

29. The parties have stipulated that Neal and Kuhl were not
excluded from participating in extracurricular activities because
of their suspensione, and that the sugpensions and the court
appearances related to them will not be counted as unexcused
absences against the students.

CO! ONS OF LA ‘

30. The paramount issue of law presented by these
connolidated cases ig whether -=- and under what cilrsumstances -~ A
schiool dislrict can constitutionally regulate ofﬁ?campua specch by
a student.

The Court begins its analysis by inquiring ﬁnatner the speech
in question is “proteated gpeech" as that term is understood im
First Amendment jurisprudence. If it is not, the inguiry need go
no further.

31. The First Amendment -- made applicable to the states by
the Fourteenth Amendment -- prohibits government from controlling
the speech of its citizens, with certain narrow exceptions.
Ubscenity, defamation, fighting words, R, A.V. y..gihy of 8t. Paul,

inne s D05 TU.8. 377 (1992), end threats of Qiblence, att
bnited 8States, 394 U.B. 705 (196%), are not protected fourms ol
speach, although "government's proscription of speech within these

cateqgories may not, in general, be based on the eontent of the

15~
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spesch Or Lhe speaker's viewpolinl,

School Digtyict, 306 F.3d4 616 (2002).

32. The Court finde that the speech in question does not fall

into one of the unprotected categories. It is not contended that
the speech is obscene, defamatory, or that it constitutes fighting
worda. I ig, however, contended that the speech includes threats
of viclence, which, if correct, would take it out of the rxealm of
protected gpeech. The Court is not, howaver, persuaded that any of
rthe apaach of Neal or Kuhl en their respactive webhadtes constitutes
a truc threat. A "true threat," in FPirot Amondment terms, ie "a
sbalenenl Lhat o reasoneble reclplenlt would have lnlerpreled as a
serious expression of an intent Lo harm or ¢ause injury to
another." Doe v, Pulaski County Special Schwol Digtrict, 306 F.3d
616 (8th Cir, 2002).

The on-line comic depicting Garbo ghooting two students does
not suggest that the speaker intends to shoot anyone, mnor can it
reasonably be interpreted as a threat that a member of the school
administration might shoot anvone. It merely conveys Neal's
apparent belief that eachool i1s deathly dull, and that the
administration does not want it mny other way. |

the nascent feature identified as the "Rulldog Death of Lhe
Week" 18 g0 abstract -- and undevelcped -- that no vigitor to the
Kuhl Websiite could reascnably have understood iﬁ to Buggsest that
viglence would be done to anyone at school. About the only thing

reasonably c¢lear abeout thig “feature” is that it was obviougly not

1g-~
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a literal threat of wvielemece to anyone. Surely 1t would ba
favwlloue Lo suggest that, because Greenwood High School utilizes
the *bulldog” asg its masgot, students at Greenwood High schoel are
actually canines of the bulldog breed. Thea Court belleves it
would be no less facetious to suggest that the actual death of
elther a bulldog or a student was beinyg threatened hy the use of
the words and/or images in the Kuh)l Website feature.

The Court therefore concludes that neither the Neal Website
on-line comi¢ nor the Kuhl Website "Bulldog Death of the Week!
meets the definition of a true threat adopted by the Bighth Circult
Couxt of Appeals to detevymine whather ARpeenh i# }?rntenhad.

An noted in 426, supra, there were also three poptings by
visitorw to the webslles whloh were viewaed as Lhreats by the school
administrators. However, the facts show that nelther Neal or Kuhl
poeted thege items. Under applicable federal law, the Court must
rejeqt the suggestion that they may be punished for material they
did not author., 47 ﬁ.s.c. §230(c) (1) provides thaﬁ "lnlo . . . user
of aﬁ interactive computer service shall be treated ag the
epeaker of any information provided by another information content
provider." Therefore. the Courf may not consider thege three
postings with respect te the evaluation of tha student. plaintiffa’
specch vin thelx websites. In ldight of that concluglon, a
dlpuussion o the orude and juvenile content: of these thrcee
postings is unnecessary to thig opinion.

Because the speech of Neal and Kuhl on their websites does not

-17-




FEB. 23. 2005 (WED) 13:54 4797835168 PAGE. 19/30

AD T2A
(Rev. 8/82)

fall inte one of the unprotected categerica, the Qourt concludes

CLhal L s probeclied Ly Lhe Firslh Awmsgchnel .

33, Having congivded that the speech in guestion is protected
gpeech, the Court turns to the lasue of whether the District can
regulate Lt -- given the unigue nature of the educational metting.

The seminal case on student First Amendment xights is Tinker

353 U.48. 503

(1969) , which held that students do not "shed their constitutional
rights te freedom of gpeech or expression at the srhoolhouse gate,
alkeit those wights must be subjected to cortailn modifications
dirgclly relaled Lo Lhe sducalloonal suvizomuend s

A student's rights , . . do not embrace merely the
clamgroom hours. When he ig in the cafeteria, or on the
playing fileld, or on the campus during the authorized
hourws, he may express his opinions, even on controversial
subjects like the confligt in Vietnam, if he dwes so
without matcerially and subptantially interfer(ing) with
the requirements of appropriate discipline in the
operation of the school and without colliding with the
rights of othexrs. But conduct by the student, in clasge
orxr out of it, which for any reason -- whether it stams
from time, place, or type of behavior -- materially
disrupts classwork or involves substantial disorder or
invasion of the rights of othere ig, of course, nat
immunized by the constitutional guarantee of freedom of
spwech .

333 U.5, at 512-13 (inteyrnal cirations and quotacion marks
omitted) .

44. [Ripker did not reach the issue of whether a school may
constitutionally regulate the gpeech of a student on his own time,
while awey from campus and not at any school-related acktivity.

Although only a few lower court decisiona since Tinker have touched

~18-
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on the iacue, a rather complets and careful analysis of the issue

van e found ln R L Fran ional Sehool Digrriek, 136

F.5upp.2d 446 (W.D. Pa. 2001), whieh dinvolved internet
diesemination of speech oritigcal of a teascher. The court therein
concluded that gpeech which occurs off school property, on a
student's own time, and which cannot be characterized as "school
sponsored, " may be regulated, but only under the Tinkey rule. That
is to pay, it may be requlated only if it would substantially
disrupt snhnnl operatiens or interfere with the righta of others.

Baged on the facts appearing herein, the Court ino parguaded
that the Rillion analysis Ly Lhe correcl approsch Lo Lhe Flrsl
Amendment issue presented in these cases. The speech was on the
internet; it wa® generated in the plaintiffa/ homes and not on
school property; it wa® generated on the gtudent’s “own Eime”, 1.e.
not during sehool hours; and there is no indication that the speech
was "achool sponsored.” Accordingly, as in Rillion, the issue here
turns on whether the speech in question aubstantially disrupted
school operations at Greenwsod High School,ts

38, The testimeny tends to show thak, duri@g the first walk
of school, there were amome disruptions in ‘the educatienal
sivironmesl . T Lhe Cuucl'® wpinbou, however, that testimony
establishes neither that the gpeech ot Neal and Kﬁhl was the cauge

of thoge disruptions, nor that the diaruptionafware subgtantial

_ "No party contands that the speech met the other test of Iiaggr, i.e., chat it
"inrerfered with the rights of others."

-10-
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within the meaning of TIinkex.

16. With regard to the cause of such disruptions ae occurred,
only one witness, Garvey, testified to any disruptions specifically
ralared o the websites before the guspensions. Neither Efuxd, nor
any teacher who testified, wag able to xelate any pre-suspension
disruptione to the websites. The Court believes the evidence
supports other explanationsg for such disruptions more readily than
the notion that the content of the websites cauvsed them. To the
extent there were disruptions before the suspensions, they
obviously occurred at the very beginning of the sehool vear --
during those first days of “back-to-school” when gt:uﬁ.enta ave stil)
trying to £imd their classes, 1learn their schedules, and
reaccllimake themselves to the atructured environment of classrooms
where they must submit to group discipline a.nd ingtruction --
following directly on the heels of a gummer of ielative freedom.
The Court is not persuaded that the prewsuapﬁnaioﬁ disruptions were
cauged by the websites,

The proof further indicated that several dlsruptions involving
studenta occurred after Neal, Kuhl, and the two other students wers
taken sut of clags and anspended. The avideancoa Abas not., however,
octabligh that theee disruptions ecowrred because of the content of
Lhe webplluw. Some wers caused by the way in which the websites
were investigated -- Erurd coneeded that it alwayé creates & "hunz"
when gstudents are taken out of =lass and kapt :caut. Some arose

because students wanted to discuss the guspensions and the Flrat

-20-
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Amendment, 1.e., the agtions being taken againet the authore of the
websgltes and Lhe exbenl Lo whileh thelr constitubional rights midght
be implicated. Thersa was no proot that these antamptm ar discussion
touched upon the content of the websites. Brown cbserved a group
of unruly boys in the lunchroom on one occasion, but she could not
legitimately relata their conduet to the websites.

While mome members of the faculty were disturbed by what they
had been told about the websites, the proof does not support the
notion that their understandable concerns caused a disruption of
the educational environment. Quite the conﬁrary. The proof
indicatad that svary mma of the teachers couhﬁ -- and did ~-
maintain control of their olasces and steer them away from the
diguuenlons shadeotls apparsally wanted to have, In light of its
own observations of the teachers whe testified, the tourt has no
doubt that they and thelr collesagues would have been able to quell
any digcussion about the content of the webaités had such been
attempted, and that they could have done sc without losing control
or experiencing significant disruptions in those olamses.

The Court. also believes that, had it ndt been for Efurd's ill-
adviged e-mail telling the faculty (erroneocusly) that the websites
contained "threatening statements’ about staff membera, and the
rumera which were cireulating among Faculty amd etaff, the teachers
would have scen ne rcosen to be greatly concerned, Unfortunately,
none of Lhe Leachers who testified had visited the websites to sec

what they contalned. Absent, the understandable apprehensiuus

-2 -
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generated by the meme and general rumors, the Court belisves these
capable teachers would have properly ignored the rather crude and
inaffectual attembts to annoy and harass via the Intermet in the
game way they ignore the usual nonsense that a few high scheol
students offer them on a day-to-day basis.

For the foregoing reasons, the Court concludes that any
disruptions that occurred were not caused by the content of the
Neal and Kuhl Websites.

37. With regard to the extent of the digruptions, Garvey
indicated that Bome twenty students approached him to complain
about the webesites, and that several teachars axpreased their
conuernsy  about how the websitesr were golng to affect theilr
classroom performance. in light of the fact that the astudent body
numbered some 750 ptudenteg, complainks were redeived from fewer
than three percent (3%) of the students. The several teachers who
expregged concexn to Garvey were not identified, and the teachefa
who testified falled to establish that the content of Lhe websites
disrupted thelr classes. The Court ballevea that, in a classroom
petting, questione raised by students concerning First Amendment
lssues might weall be viewed more as learning opportunities
concerning fundamental rights of citizenship than as substantial
diaruptions of the cducational environment. |

Okligr su-walled disruptions at the school wére, at mogt, very
miney. Steel testifled that, after Neal reburned Crom his

suspengion, discussion levels were lowar in a class thart Neal
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attended, but thore wag ne suggestion that ahe was unable te carry
@ut her teaching dulles because of Lhe lowsr level of discussion.
skaggs testified that one student was rowdy on one cocaslion, but
that student was readlly calmed by her. L

Taking the testimony as a whole, the Court finds that it does
not suppert the conclusion that the Neal and Xuhl Websites
"materially disrupkled] c¢lasswork or involve([d] substantial
disorder or invasion of the rights of others," as required under
Tipker. The expression of complaints by a emall percentage of
students and the largely unfounded apprehensions of a few teacheras
de not acoretitute & substantial disruption of the educational

envirenment at a high scheool. Although it cannot e reasonally

dcubted that some of the content of the websites was calculated o
and did cause gome discomfort and unpleasantngas £o teachers,
school officiale and others, that consequence of f&ea speech caunot
justify its prohibiticn consistent with the terms of the First
Amendment. Cf£, Tipker, 393 U.8. at 738 ("for the State in the
person of school officials to justify prohibition of a particulayr
expreggion of opinion, it must be able to show that its action was

caused by something more than a mere desire to avoid the digcomfort

and unpleasantness that always accompany an unpopilar viewpoint!") ;

Holloman ex ¥ P arland, 370 F.34 1252 (11th Odx.

2004) ("student expresgion may not be suppressed agimply because i1t

glves rise to some slight, easily overlooked diaruption, including

but not limited to a showing of mild curiosity by other students,

lﬂﬁzv
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discuspion and comment among ctudente, oY even mome hastile remarks
or discuss ion wuLside  of the classrooms by  othex
students") (internal citations and quotation marks omllled) .

38. Although it was not inltially advanced as a pagis for the
suspensions, the Court has also considered whether the content of
the websites constituted "facts which might reasonably have led
gehool authorities to forecast substantial disyuption of or
material interferemce with school activities," go as to justify
regulation of the websites under Tinker. That is to say, could
Efurd and Qarvey reasonably have concluded that the websites posed
a genuine rigk of gsubstantial digruption of the edunational
enviropment, even Lf sueh d%aruphian' did not ocoux?

The Court finds that they could nol lLave so congluded. The
fact that the content of the websites was highly critical of school
adminigtration would not justify such a conclusion, Garvey
acknowledged what common sense teaches: school aamimimtratora are
frequently the target of criticiem and even ridicule by studaents.
Common sente also counsels that well educated, capable teachers and
school administrators are more than adequate matches for those few
students who would seek to level c¢riticism and ridicule at them,

While rhrmats of viclence would certainly justify reasonable
foracaste of mubstantial digruption of the aduaationa)l environment,
the Court fiinds nothing om the webpites attributable to Neal or
Kuhl that could reasonakly be characleslzed as a true threat of

viplence.

_24‘,
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The Court i nol uwusympathetic te concerns about violence in
the public schools and confidently helleves that rgwpuuﬁible sehoal
administrators and teachers will act quickly and competently tO
meet and handle such threats if and when they océux. That being
said, it must also be recognized that responsible school
administrators and teachers must algo ke able to distinguish
between true threats and non-threatening statements couched in
lasg-than-temperate language. This task is increapingly difficult
in today’'s society. As was observed by Judge Heaney in hip dissent
in Dee . Pulaski Counkty Special Bchonl Distrlar, 306 F.3d 616
(2002) , "[t]loday's Lumnagerg witness, experience, ;axnd hear violenaga
on televigion, in music, in movies, in video games, and for soue,
in abugive relationships at home. It is hardly surprising that
such violence is reflected in the way they express themsalves and
communicate with their peers, particularly where adult gupervigion
is lacking."

Whatever the motivations of these otherwise seemingly
intelligent voung wmen, tha content of their wébaimea -~ which
included expressions such as "kill your idolg" apnd depictions such
as Ll shooting by Garbe wan orude, vulgax, andl Juvenile in many
respects, However, vliewed in context and in light of applicable
precedent, the Court believes a reasonalle viﬁwe# would find them
nothing more than arude reflections of Neal’s and Xuhl‘g views of
the culture in which they were railsed. That concglueion is

buttressed by Efurd’s concession at trial that he knew that neither

-
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Neal or Kuhl had made threatening smtatements on the webpites.

39. For all the foregoiny reasons, Lhe Court finds that the
gpeech of Neal and Kuhl on their respective webgites was protected
by the First Amendment; that it did not substantially disrupt the
educaticonal environment at Gresnwood High School; and that it wae
not reasonable to expect that it would do szo.

The Court further finds that by subjecting Neal and Ruhl to
punishment for the speach an their respective websltes, Efurd and
Greenwood School Digtrict wvielated xights of Nesal and Kuhl
protected by the ®irst Amendment.

The Court Efurther f£finds that Garvey Aid nbt wvinlate thoee
copstltutionally protected wxights, Inasmuch éa thera wasg no
evidence that he made the decision to punlesh Nmai and Xuhl.

40. The Court's conclugion that the speech in guestion may
not be congtitutionally prohibited under exlsting precedent ig not
meant to suggest that the Court condones that spéech, oY believes
it to be otherwlge approprilate in a civilized seciety. Inestead,
the holding is simply a ratification of the limitationg the people
have plsced upon the powers granted to government. It 18 perhaps‘
appropriate to ohserve in pagsing that, frequently, casee involving
vonstitutionally protected rights arise out of conduct and
situations concerning which poepular opinion holds that the seeker
of constitutional pauvlecticne is unworthy of them, For example, the
guppression of a confession by one who is, in fhe mindy of the

majority, “obvicusly guilty” is loudly denounced -- while the fact

-36-
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that, day in and day out, the congtitutional px‘ote?atimn thus being
upheld protects Lhe vast majority of innocent Americans goes
unnoticed, 8o it is with the treasured right of free speech which
18 constitutionally protected from governmen# regulation or
encroachment by the First Amendment.. All too often, this precious
and vital constitutional right comes ko our attention only when it
ig being exercised by folks with whom we disagree -- or by folks
wha say crude and boorish thinga. It is well tolraflect npon the
notion that the overall worth and value of unfétterad gpeech --
recngnized hy the Founding Fathers -- vaatly outweilghs that part of
ito price which involves putting uvp with the ’discomfort and
unpleasantness caunmed by wnpopular expression,

41. Ip addition te their ¥lrsl Amendment claim, plaintiffs
argue that the text of the Student Handbook, to the extent that Lu
wad advanced as a reagon to support the psuspengions of the
plaintiffe, suffers from unconstitutional vagueneass and over
breadth. The Court does not find it necessary to address these
igsuss, however, given that the dispute is resolved on other
grounds. The real ilgsue of how far a sgchool ¢an go in regulating
nff-.campus speech ia determined by the Constitution and existing
case law, and a sachool district cannot by the creation o
implementation of ite own rules, override that precedent.

42. Plaintlffs also initially asscrted a procsdural due

process ¢laim in connection with the mannes in whieh their

suspensions wers handled, They later decided to abandon thims
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claim, however, and the Court will therefore not address it.

43. Turning tou Lhe issae of remedies, the Court finde that
Efurd and Greenwood School Ligtrict should be enjuined £rom
punishing Neal or Kuhl on the basis of anything their websites
contained up to the date of trial. This injunetion prohibits Efurd
or the Digtrict (ineluding any of ite agents or employees) from
placing any information in the studente' academic records about the
websited or the suspensions; wmaking any achool record of the
websites or the suspensions; and commenting about the websites or

augpensions to anyone who contacta the District for recommendations

about the student plaintiffs.

The CQourt will further enjoin Rfurd and Greenwand SAchool
District (including its agenls and employesss) from punishing Neal
or Kuhl for anything that might be added to their websites afler
the date of trial, unless such additions wan be shown to
substantially disrupt the educational process or to present =
legitimate threat of substantial disruption.

With ragard to the request that the Court direct the District
to allow Neal and Kuhl to make up work misged during their
suspensions, it appears that to do so would prgsent glgnifieant
logistical preoblems, The misged days, wmissed work, and missed
testo are, esgantially, histery hy now. Tha getester is over and
final grades have bheen computed. The evidence sudgests that tha
grades of Neal and Kuhl were not greally impacted by the miasped

work, sinece each hes maintasined a grade average in the approxiwate
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rangs of what he experienced before the suspengions. The Courts,
therefore, devlines to enjoin the bistrict to permit Neal and xuhl
to make up school work missed durinmg their suspensions but, rathar,
only strongly suggests that such makeup work should be allowed, iLf
possible, and if desired by Neal and Kuhl, '

44. Plaintlffs also seek an award of attornmey's feeam, and the
Court finds that such an award is appropriate, under 42 U.S8.C.
§1288, inasmuch as plaintiffs are the prevailing parties herein.
Plaintiffe are directed to file their fae petition within fourteen
days of the date of this Memorandum Opinion, and defendmant is
directed to file any desired response within ten Aays thereafler.

45. A Judgment reflecting the decisions of the Court as

embodied in this Memorandum Opinion is being filed concurrently
herewith.

IT IS8 80 ORDERED, thig _ //dﬁy day of February, 2005.

-

,UNLITED STATES DISTRICT JUDGE
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