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A MESSAGE FROM EXECUTIVE DIRECTOR FRANK D. LOMONTE
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Signing off - but not signing out -
after nine years of adventure

When we announced that I'd be leaving
the Student Press Law Center this summer,
I received many hundreds of thoughtful
messages from people around the country
who’d benefited from calling the SPLC
attorney hotline over the years. The one
that’s most meaningful, and the one that
will be sitting on my desk when I show
up for work at the University of Florida
in August, ‘is the handmade greeting
card signed by the staff of The Spoke at
Pennsylvania’s Conestoga High School.

On January 2, 2008, while I was

unpacking boxes to settle into the office
that would become my home, Henry
Rome of the Spoke became hotline call #1.
Henry was onto a story, the kind of story
that mainstream professional newspapers
used to break, 24,000 layoffs ago — about
how, because of the school district’s self-
reporting honor system, nobody ran a
rudimentary criminal-records check on a
janitor who turned out to have a side job
robbing banks. :

With SPLC’s help, Henry obtained the
police and court files and district personnel
records enabling him to break “Obligation
to Report,” which secured his status as
National High School Student Journalist of
the Year and launched a career that led to
Princeton, to the Jerusalem Post, and now
to Harvard graduate school. So the thank-

you card from this generation’s Henry
Romes was a reminder of the enduring
value of student journalism as a force for
civic good, and of the life-changing work
that the SPLC does as the “lawyer of last
resort” for thousands of grateful young
people.

The words “honor” and “privilege” get
thrown around a lot, but when you’re a
journalist or an attorney and people bring
you their problems to solve, their trust
truly is an honor and a privilege. The
people working in student newsrooms —
and they are people, they’re not “children”
or “kids” — are there because they’re
called to make positive change in their
communities. I’ve taken their calls in the
grocery aisle, over family dinners, and in
the jetways of more airplanes than I can
count. It has never once felt like “work.”

If you are not an optimist by nature,
working with student journalists will
make you one. The one indispensable
qualification for working at the Student
Press Law Center is the certain knowledge
that, if you ram your head into a brick wall
very hard enough times, it is the wall fhat
will break. \

From where we now stand, we can see
the end of Hazelwood School District v.
Kuhlmeier, the discredited Supreme Court
ruling that has placed a ceiling on the
creativity and civic readiness
of America’s students for
nearly three decades. We §
now know to a certainty that
there will not be a fourth f
decade of Hazelwood in the
newsrooms of America’s
schools. The consensus is
too great. The momentum is
too strong. And the principle
— that the right amount of
press freedom in schools is
not “zero” — is too obvious.

Over the past three years,
SPLC-led advocacy has |

resulted in fortified legal protection for
1.1 million high school students and
667,000 college students — enabling them
to bring their communities the information
essential for informed civic participation.
That progress is only possible because
of the investments, large and small, of
many hundreds of people too numerous
to individually thank. If you’ve served
on the SPLC’s volunteer board, if you’ve
signed up to take pro-bono legal cases, if
you’ve come through our internship and
fellowship programs or worked on our
staff, if you’ve sold cookies or baked cakes
or printed T-shirts to raise $50 to keep the*
SPLC running — then these victories are
your victories. In ways you can’t see or
appreciate, you saved good teachers’ jobs.
You passed laws. You gave students hope.

The SPLC isn’t a person and it isn’t a
place. It’s a shared belief that schools
and colleges work better when we start
each day from a place of trust and not
from a place of fear. That is the animating
principle that enables the SPLC to endure
through generations of change.

I came into this job as a stranger and
outsider to student media. I hadn’t taught
journalism, hadn’t studied it in college,
hadn’t set foot in a newsroom of any
kind for eight years, and I was following
a legend, Mark Goodman. The welcome
was immediate and genuine. People who
didn’t know trusted me with their worst
problems on the toughest days of their
careers. “You put on the cape,” I told
Mark, “and right away, people think you
can fly.”

It turns out I was wrong about that.
When you put on the cape, you can fly.

Thank you, to everyone who believed
that I could. -30-
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A female editor in Wisconsin is told to rewrite a source's direct quote to make it misleading - and then
written up for insubordination when she resists.

A female writer in Illinois is threatened with the shutdown of her newspaper, because she took a censored
news story off-campus-and published itona personal blog instead.

Young women regularly report being pushed around by.school authority figures, and a newly
published article by Kansas professors
Genelle Belmas and Piotr Bobkowski
("Mixed Message Media: Girls' Voices
and Civic Engagement in Student
Journalism") documents that girls
experience censorship more
acutely than boys.

The Active Voice project
helps make schools more
supportive and
empowering through
student-led and
student-designed
training and mentorship.

s

Left to Right: Shine Cho, Nashwa Bfwab, Darlene:Aderoju,

The inaugural class of Active Voice Fellows have completed
their mission. These Wonder Women presented the
culmination of their service projects at the Lillian
Lodge Kopenhaver Center's annual conference at
FIU on April 20. You can view the video and
learn more about their projects at theactivevoice.org!

Jamie Crockett Melissa Gomez Morgan Maccherone
M.A. Student Rising Senior Rising Senior
University of Missouri iversity of Florida Columbia University

Paula Pecorella Savannah Robinson Naba Siddiq
Rising Senior - Rising Junior Rising Sophomore
Stony Brook University University of S. California Texas Tech University
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School Board Associations play a major role in directing the policies and

practices at High Schools around the country. However, the vast majority

maintain they’re not subject to open records laws.
By James Hoyt

State school board associations have a lot of power to
influence policy and represent the interests of publicly
elected officials; but, sometimes, they use their status as
nonprofit organizations as an excuse to avoid complying
with state open records law.

State school board associations are nonprofit
organizations that represent each state’s numerous district
school boards. They serve as school boards’ voice in state
capitals as well as being a unifying structure for school
boards to set policy and objectives.

Their specific activities may vary from state-to-state, but
often include advocating for or against state legislation,
offering draft-policies, conducting member training, and
providing legal services.

These functions sound harmlessly mundane, and
the associations themselves argue that the education,
advocacy, and connectivity they provide strengthens
member districts and, by extension, improves the quality
of education. It can hardly be denied that they make a
tangible impact on school operations and even state law.

Recently, opposition by the state school board
association in Indiana blocked the passage of legislation
designed to guarantee First Amendment protections to
high school and college media. On a more local level,
these associations often provide example policies

covering everything from dress codes to bullying to

student publications.

These nonprofits, which are membership-based, exist
to represent and serve elected officials — school board
members being elected by the residents in a given district.
Their work affects thousands of students and families on

a day-to-day basis, but finding out what, exactly, these
organizations are advising their members to do isn’t so
simple.

Over the course of several months, the SPLC sent open
records requests to school board associations in all 50
states, to gauge each school board association’s response
to a Freedom of Information Act (FOIA) letter.

The SPLC’s letter asked for model policies relating
to media access to school functions and monitoring of
student social media. The model policies in question
would be recommendations crafted and given to school
boards across their respective states.

The responses varied widely.

Responses

he majority of school board organizations the SPLC

contacted — 37 school board associations — either
didn’t respond to the request or responded with a denial.
Most denied the request on the argument that they’re
private, non-profit organizations not subject to state open
records laws.

In other cases, model policy access is gated and the
policies themselves copyrighted. For example, the
Minnesota School Board Association’s letter of denial
cited this copyright as a reason not to provide copies of
the policies to the SPLC.

A few others, including the Maryland Association

. of Boards of Education and the Nevada Association of

School Boards, responded by saying the model policies
don’t exist at all.
At least one inconsistency can be found in the response
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from the Association of School Boards of South Dakota.
While they asserted that they don’t have to follow state
open records laws, comparable organizations like the
state’s high school athletics association are required to
do so by law.

In most states, school board associations aren’t
explicitly required by law to disclose information via
state open records. School board associations that didn’t
respond to the SPLC’s request may not have felt the need
to write back in the first place, as they aren’t explicitly
subject to open records laws.

Only 13 state school board associations either provided
documents respondent to the SPLC’s request, or pointed
to where model policies could be found publicly. Most of
the associations said they were honoring the request out
of a desire for transparency and not agreeing they were
bound by state law. However, Iowa’s and Oregon’s school
board associations did provide the respondent documents
in accordance with state laws.

Iowa’s state legislature passed a law requiring the
Towa Association of School Boards to comply with open
records in 2010, after a financial scandal which Iowa
Freedom of Information Council director Randy Evans
called “a case study in how these things could go horribly
wrong.”

According to reporting from the Sioux City Journal,
IASB executive director Maxine Kilcrease was drawing
compensation around $367,000 a year on a $210,000
contracted salary. Other employees showed unaccounted-
for raises and made suspicious charges to the association’s
credit card.

The IASB collected around $1.3 million in fees from
public school districts across the state. The misallocations
of taxpayer dollars led directly to the legislation
mandating IASB’s transparency. Iowa also considers
university foundations to be transparent organizations,
subject to open records requests.

David Cuillier, a University of Arizona journalism
professor, said school board associations are often funded
by dues paid by government agencies and should comply
with state transparency laws.

“They can hide behind technicalities and loopholes in
the law, but that’s not seiving the public well,” Cuillier
said.

State SBA policies can present obstacles to student
journalists looking to do their jobs, as happened in
Pennsylvania in 2011. There, the state’s school board
association actually wrote a policy requiring students and
staff to seek approval from the district’s communications
staff to speak to news media.

There were a few notable exceptions in transparency.
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The Florida School Boards Association declined to honor
the request on the basis of state law, but sent material
related to the subject, anyway. The Vermont School
Boards Association pointed to a public-facing manual of
model policies available on its website, as did the Hawaii
Board of Education.

State SBAs occupy the same grey area between
public and private that other nonprofits like university
foundations and private university police forces routinely
straddle, and which the SPLC has covered extensively.
Legislation has been introduced in some areas that
removes those distinctions, but Cuillier said it’s difficult t6
make a concerted effort when transparency is threatened
in so many other areas in state legislatures nationwide.

“A lot of these [transparency groups] have their
backs against the wall right now. With an onslaught of
exemptions and bills designed to make everyone more
secretive. So when you're spending all your time fighting
those off, you don’t have as much time to try to get good
legislation integrated into statute,” Cuillier said.

“From my vantage point, these membership
organizations that are made up of government entities,
whether they’re counties, whether they are school
districts, to me those entities need to be just as transparent
as the member entities are. Because... that money is
being derived from the taxpayers,” Evans said.

Even in the majority of states where school associations
didn’t respond to FOIA requests, there are strong legal
arguments that FOIA laws really do apply, since the
organizations are ‘public’ in many respects, including
being governed by boards comprised entirely of elected
school board membgrs.

A denial or non-response -shouldn’t be the final
roadblock for a student journalist pursuing a story on
their state SBA, however. lowa and Oregon prove that
solutions can be found through state legislators, and other
state school boards have shown they are willing to provide
information out of courtesy. In cases like South Dakota’s,
legal precedent might be found to aid journalists’ and
transparency advocates’ cause.

Policies

ritten policies govern the daily activities of students
within their schools. These documents, sometimes
presented in a student handbook, lay out the rights, limits
and responsibilities students must abide by during the
school day. These rules are the foundation for all manner
of adverse consequences, from detention to expulsion.
The records request the SPLC submitted to the 50 state
school board associations sought “model or reccommended
policies” concerning:




“(1) Monitoring of, and privacy of, the personal social
media accounts of students or school employees. This
includes, but is not limited to, any policy concerning
demands for the login or password credentials for social
media accounts.

(2) News media access to school personnel or facilities,
including any policies limiting media interaction with
students or employees.”

Both topics are areas of concern the SPLC has addressed
previously.

In 2015, students at a Miami high school shared photos
on social media of mold growing inside juice boxes
served in the cafeteria and cockroaches in the bathrooms.
The students later said the administration threatened them
with suspensions and forced them to write apology letters
over the incident.

The school claimed it never threatened any concrete
actions against the students
and only requested apology
letters from two students
who’d used profanity in their
posts. Still, the principal
retired amid the controversy.
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“A lot of these [transparency groups]
have their backs against the wall right
now. With an onslaught of exemptions
and bills designed to make everyone

purposes,” saying such photography isn’t allowed without
the permission of school authorities.

The Oregon School Board Association explicitly states
that students don’t need school district permission to
speak to news media, but also that news media may need
to seek permission from the district to cover activities
closed to the general public.

In addressing social media, the shared policies from
school board associations appear, by and large, to be
written to protect employee and student privacy. None of
the policies reviewed by the SPLC give school districts
access to private social media information liké passwords.

The Washington State School Directors’ Association '
and New Hampshire School Board Association model
policies explicitly discourage accessing a district
employee’s social media account in any way.

However, New Hampshire does recommend a policy
students  or
parents to turn over
information published
on personal social media
channels if they're pertinent
to an ongoing investigation.

In the results of the E The NHSBA also
SPLC’s records request, MoOre secretive.” recommends  complying
o e 1nclu§ed David Cuillier, University of Arizona journalism bt ot Hamps.hl're
policies concerning state law which prohibits

technology. The New Jersey professor

School Board Association’s

model policies include a provision allowing the use
of recording and record-keeping on school-issued
technology, like laptop cameras.

The Towa ASB provided documents indicating model
policies had only been developed for school district
technology, not for any social media or other private
technology possessed by employees and students.

In general, the news media and public meetings policies
submitted by the responding associations clarified the
place journalists have in school communities. None of
the policies provided state that students need permission
to speak to news media under normal circumstances.

Likewise, there were some promising indicators for
access to meetings and eve_nis. Some policies, including
Iowa and Kentucky, go so far as to explicitly state news
media have access to public school meetings.

There are caveats — Kentucky includes a clause

specifying that public meetings should be open to news

media, but grants the chairperson the ability to close any
meeting for the “maintenance of order.”

The New Jersey School Boards Association includes a
section on the photographing of students for “commercial

school  districts  from
requesting personal social
media information from students.

This is the crux of such a request for documents from
these organizations — to verify that the advice, training,
and model policies - recommended by school board
associations align with the law.

Still, where model policies outwardly observed the
privacy of students and staff, some promoted the voluntary
disclosure of information. The Missouri School Board
Association includes a form where a parent may sign a
form consenting to allow a school district to “examine
my [electronic] device to the extent allowed by law.”

Similarly, the Texas Association of School Boards
model policies encourage employees to turn over public
information regarding their social media accounts if asked
to by administration, but doesn’t make any provisions for
private information like passwords. .

Another interesting note on the TASB policies released,
like some materials denied in other states, is that they’re

- copyrighted. Their response to SPLC read: “TASB is not

a governmental entity subject to state public information
laws but you may use the attached copyrighted materials
for source and reference purposes. No permission is
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granted to distribute, transfer, or adapt the materials, in
whole or part.”

The variety and unreliability of response illustrates the
currently ambiguous state of the law. Many state sunshine

laws didn’t foresee the rise of nonprofit professionél

organizations; such as school board associations,

principals’ associations and the like; and don’t include
language that folds such organizations under open records
laws.

Meanwhile, other states have seen fit to pass laws aimed

directly at closing these statutory loopholes. The difficulty
arises from uncertainty — the uncertainty surrounding the
legal accuracy of policies and training provided by these
organizations and the uncertainty of accessing documents
that might provide clarification.

In an era where state legislatures are increasingly
introducing exemptions to public disclosure laws,
voters may need to pay closer attention to their local
governments. -30-
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COVERING TRANSGENDER
RIGHTS ISSUES

THE NEWS ANGLE

With cases making their way through the courts from
North Carolina to Wisconsin, and a wave of proposed
state laws affecting transgender students’ rights,
it’s helpful to understand how sex-discrimination
laws work and how the courts have applied them.

These pointers will help student journalists cover this

emotlonally charged issue in a researched, factual

ASH WHITAKER — Seventh Circuit

The court unanimously ruled, “A policy that requires
an individual to use a bathroom that does not con-
form with his or her gender identity punishes that
individual for his or her gender non-conformance,
which in turn violates Title IX. ... Providing a gender-
neutral alternative is not sufﬁuent to relieve the
School District from liability, as it is the policy itself
which violates the Act.” The Seventh Circuit ruling is
the first to explicitly read Title IX as banning discrimi-
nation against transgender students.

Unlike other courts that have heard similar cases, the

I Seventh Circuit also decided that the school likely vio-
lated the Equal Protection Clause of the Fourteenth
Amendment to the Constitution.

JANE DOE — Sixth Circuit

A ruling last year in the Sixth Circuit upholding a
preliminary injunction allowing a transgender girl to
continue to use the girls’ restroom at school found
that federal sex discrimination law generally forbids
gender |dent|ty discrimination.

GAVIN GRIMM — Fourth Circuit

A similar ruling in the Fourth Circuit in the well- -pub-
licized case of Virginia teen Gavin Grimm focused not
on Title IX itself, but on a now-defunct Obama-era pol-
icy that instructed schools to consider gender identity
to be protected under Title IX. In March, the Supreme
Court directed the Fourth Circuit to reconsider this
case after the Trump administration withdrew the
Obama-era mterpretatnon on which the circuit court s
ruling was based.

The Office for Civil Rights recently instructed its re-
gional directors to “rely on Title IX and its implement-
ing regulations, as interpreted in decisions of federal
courts and OCR guidance documents that remain in
effect, in evaluating complaints of sex discrimination
against individuals whether or not the individual is
transgender.”

L e E iscea e )
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TERMS TO KNOW

Title IX: A federal law that forbids educational
institutions that receive federal money from practicing
sex discrimination.

Title VII: Another federal sex-discrimination statute
similar to Title IX, but that applies to workplaces
instead of schools. I

I Sex discrimination: Denying someone a benefit
or opportunity because of that person’s sex. The .
lfederal courts have interpreted creating a “hostilel
environment,” such as by severe gender-based
I harassment, as being a form of sex discrimination.

I RESOURCES FOR REFERENCE I

Advocacy organizations that have directly participated
in cases related to Title IX application to gender identity
I may be sources for journalists. They include (in support I
of gender identity being protected under existing law)
l the Transgender Law Center and the American Civil
Liberties Union, and (in opposition to gender identity
being protected under existing law) Alliance Defending I
Freedom and the Liberty Center for Child Protection.
l Not directly involved in bringing these cases, but also
active in advocating for the rights of LGBT students, is
New York-based Lambda Legal. I

Law-school professors can be good sources of expertise
available for media interviews. Knowledgeable experts
who have written about the issue of transgender rights I
include:

Mercy School of Law I

Terry Stuart Kogan, professor of law, University of Utah

David B. Cruz, professor at USC’s Gould School of Law

s

I Catherine'Archibald, professor at University of Detroit

r

MAKING IT LOCAL

Some states are moving toward legislation that re-
stricts which bathrooms transgender individuals may
use. This conflicts with a growing trend of gender neu-
tral bathrooms at public universities across the coun-
try. As federal courts continue to hear cases regard-
ing discrimination against transgender individuals,
it’s worth following any legislation being proposed in
your state. It also is worth asking administrators at
your school what policies and resources, if any, your
school has regarding transgender students.
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Student newspapers at colleges across the country
routinely depend on allocated funding from their
respective student governments to supplement advertising
revenue and stay financially solvent.

In recent years, however, that funding has come under
fire at several publications for what they were told were
financial reasons — often a need to reduce student fees
amid tuition increases or sagging enrollment. Further
scrutiny, though, usually reveals more nefarious reasons
for the push to cut newspaper funding.

Since 2016, student editors have reported coverage-
based funding disputes at the University of Kansas,
Wesleyan University, Delta State University, Southern
Oregon Upiversity and UC - San Diego. But the issues
have not stopped there. The Daily Nebraskan at the
University of Nebraska, The Pioneer at the Long Island
University-Post Campus and The Advocate at the
University of Pittsburgh at Johnstown have all faced
significant budget cuts in recent months.

A Daily Battle

Lani Hanson, editor-in-chief for the Daily Nebraskan,
said the yearly battle over student fees allocated to the
newspaper began decades ago, and is more easily won
in some years than in others. This year, the publication
requested $134,882 — around $3 of the $611 each student
at the university pays per semester — from the student
government and was initially only granted $114.,650,
amounting to a $20,000 budget cut. :
However, student senators voted in a March 9 meeting
to amend the student fee bill and restore the Daily
Nebraskan’s funding to the requested amount. Student
Body President Spencer Hartman vetoed the bill two days
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later without offering an immediate explanation.

Hanson said that of the many frustrations for the
Daily Nebraskan staff, one of the biggest was that the
budget cut would only have saved students around 50
cents a semester in comparison to large projected tuition
increases.

“Our state is in budget crisis and they’re about $1
billion short of where they thought they were going to
be,” she said. “[The student government is] expecting
that the university is going to be getting significantly less
from the state than they thought, so they’re looking at the
possibility of cutting departments and raising tuition, so
they’ve been especially hard on fee users this semester in
an effort to keep student fees low.”

But the issue of the funding cut was not as simple as
adjusting for state budget woes, Hanson said. During
the initial presentations to the Committee for Fee
Allocations, the Daily Nebraskan raised concerns about
the impartiality of one of the committee members who
had been outspoken against the paper’s coverage.

“He was named in a crime roundup and wanted his
name taken out. He sort of appealed to the editor-in-chief
at the time, and they were actually in the same fraternity,
so I know that they had a lot of back and forth about why

- and why not his name should be removed from the story,”

Hanson said. “He continued to sort of speak out against
the DN in their fraternity house and has never been a big
fan. That was a concern of ours. We thought that that had
an impact on the decision that he helped to make to cut
our funding.” ‘

Hanson said she brought up the conflict privately with
the Director of Administration for Student Government
hoping to mutually benefit both parties by not publicly




airing the concern.

“She, I guess, didn’t think it was a problem and never
really got back to us,” Hanson said. “I left that meeting
feeling that my concerns were going to be addressed, but
they really weren’t. We never heard anything about it
until we met with the committee.”

Hanson brought the issue up again during the actual
allocation meeting and said the committee chair agreed
with her and removed the member from the committee.
At the next meeting, however, a different member argued
that Hanson, as a non-committee member, did not have
the authority to bring up procedural issues. The committee
voted to overturn the decision and reinstate the member
to vote on the DN fee, which included the $20,000 budget
reduction.

Later in March, the entirety of the Nebraska student
senate had an opportunity to override Hartman’s veto and
reinstate the Daily Nebraskan’s requested funding, but the
vote fell one senator short.

Hartman read a statement explaining his veto at the
meeting, which said he “supports the Daily Nebraskan and
maintains that stance today,” but said the paper should dip
into its reserve funds to adjust for the necessary budget
cut.

“It is for these reasons that I believe the Daily
Nebraskan should come in line with the philosophy that
this senate has applied to all the other fee users of fiscal
responsibility,” Hartman’s statement read.

The failure to override the veto took the Daily Nebraskan
to its last hope to retain its requested funding: the rarely-
used Student Court. In a unanimous decision, the court
ruled that Hartman’s line-item veto was unconstitutional
within the student government bylaws, and restored the
entirety of the Daily Nebraskan'’s requested $134,882.

In a Daily Nebraskan article published after the decision
was rendered, Hanson said she was grateful for the support
the paper received during the fight for funding.

“Full funding will allow The Daily Nebraskan to
continue unhindered in providing its service to the UNL
campus community,” she said. “I’m thankful for all the
support we’ve received from our fellow students, faculty,
alumni and many others throughout this process.”

A Pioneering Spirit

Ager an investigative report on a faculty lockout and a
oard of Trustees meeting at Long Island University-
Post, a university professor expressed concerns to faculty
members that a $13,000 cut to The Pioneer’s budget was
“punitive and not budgetary,” according to a report by the
Queens Free Press, a nonprofit newspaper based in New
York.

‘ Margaret Sullivan @
@Sulliview

When college and high school journalists
need defending, these lawyers swoop in. For
free. ... My column on @splc
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Perspective | When student journalists need defending, these lawyers swoo...

The hotline never stops ringing at Student Press Law Center, but funding is scarce.

wvashingtonpost.com
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“Pioneer students have encountered a gag order since
early in the current administration,” university professor
Willie Hiatt said in an email to faculty members. “But
the crackdown worsened after [then] Editor-in-Chief
Maxime Devillaz’s comprehensive reporting on the
Brooklyn faculty lockout and direct action and the Board
of Trustees meeting.”

According to the report, Devillaz faced a number of
obstacles in reporting the story of campus labor unrest,
including being stonewalled by university administrators
who instead elected to speak only through hired
communications personnel.

Devillaz also was told the story could not run with
a contributed picture without prior review from the
university public relations office.

“This crackdown is serious on many fronts,” Hiatt
said in the email. “The fundamental disregard for First
Amendment rights (telling tuition-paying students that
they cannot speak) opens the door to litigation and
National Labor Relations Board intervention.”

Current Pioneer Editor-in-Chief Caroline Ryan told
the SPLC that staff members were notified last fall of
the impending budget cut. She said the paper requested
$40,000 but was only granted $27,000 — not nearly
enough to cover the semesterly print budget.

“The administration told us they didn’t have the money
to fund the Pioneer and had to make cuts to the budget,”
she said in an email. “They suggested we make up the
money in advertising. But since our staff no longer
receives stipends, we cannot find anyone willing to do all
the extra work for a business manager position. Therefore
we cannot make up the money in ad sales at this time.”

Ryan said the budget cut has had an extremely adverse
effect on the Pioneer’s daily operations. Despite having
an award-winning staff, Ryan said the university still will

not provide adequate funding.

“This has affected the Pioneer greatly. As we near the
end of the semester, we have to think about how we are
going to scrape by to print the remaining issues,” she said.
“We are exploring our options on how we can get money
to finish printing and buy needed supplies for next year.
We are fortunate to have a great support system from our
faculty and alumni, and have also requested more money
from campus life [the paper’s current funding outlet] to
help us get through the rest of the semester.”

A Fierce Advocate

fter The Advocate at University of Pittsburgh at

ohnstown began printing a compilation of student
crime citations, an anonymous petition surfaced to cut
the entirety of the paper’s print budget — nearly $9,000.
The petition, which was presented at a March 14 student
government meeting, argued that publishing crime
reports was creating a hostile campus environment and
hurting future job prospects for named students.

“This policy and practice is creating a hostile
environment on campus and could potentially prevent
students from seeking employment or admission to
graduate school,” the petition read in part.

When the petition was first filed, the university’s
humanities division chairman, Michael Stoneham, told
the Daily American that he feels student reporters have to
be “objective” and take into consideration the emotional
distress a report can have on a student.

“To be fair you have to treat all failures as failure ...
at the time, I don’t believe it is a reporter’s reason to
condemq,/malign a person,” he said. “I think that when
presenting the record, I think you have to present it that
it doesn’t represent particular bias by the reporter, the
school.”




However, student body president Kyle Maguire
announced on March 22 that he would veto any attempts
to cut The Advocate’s funding.

“I definitely want The Advocate here. It’s our student
newspaper,” Maguire told WJAC, Pittsburgh’s local
NBC affiliate. “It’s an important student organization on
campus.”

According to WIAC, The Advocate’s editor-in-chief,
Peijia Zhang, said the paper would not stop publishing
crime reports despite the public backlash.

“If we do not acknowledge these public records —
public criminal records — publicly, we are kind of setting
a lower standard,” she said.

A Delicate Balance

hris Evans, First Amendment Chair of the College

Media Association, said his experience with student
newspaper censorship usually centers on when advisers
face retaliation for controversial coverage. However, he
said financial-based censorship is an issue publications
face often.

“Funding is often an end-run around saying that ‘we
are shutting you down because of issues of content’,”
Evans said. “Typically administrators are concerned
about the image of the school. It’s a PR issue, usually.
Sometimes college officials are concerned about the way
they will be portrayed or the school will be portrayed,
they’re concerned about the way alumni will look at the
school, and often it’s about content that is offensive or
embarrassing to them.”

“They don’t think of the [First Amendment]
implications. At public colleges they are just in this ‘what
is best for the university’ mind-set and there are some
people who see that in a very external, top-down, let’s
control everything kind of way.” R

Part of ensuring student government funding isn’t
retroactively cut, Evans said, is having a good line of
communication with the student government leaders.
He said establishing a professional relationship is the
best method, especially for publications that would have
an otherwise difficult time finding alternative funding
options.

“You're setting the precedent that ‘this is the way things
work at this school,” Evans said. “Once you walk away
from that and you go to this uncertain level of funding
in the world, whether it’s alumni who will give or not
give, or it’s advertising, you put the student newspaper in
jeopardy in a way that it wouldn’t be if you have money
coming from a regular source like student government.”

The American Association of University Professors,
the College Media Association, the National Coalition
Against Censorship, and the Student Press Law Center
outlined the issues of financial censorship for student
journalists in a 2016 report for the Association of
American University Presidents.

“The knowledge that continued financial support for
a journalism program, adviser, or publication may be
contingent on pleasing campus authorities imposes a
chill on the independence of journalistic coverage that
invariably will produce more timid journalism that ill
serves the public interest,” the report said.

The report also argued that for student journalism to
be at its most effective, whatever entity supplies funding
to the paper must be completely separated from any
editorial decisions.

“Effective campus journalism requires a source of
financial support fully insulated from content-based
judgments by those who are the subjects of the journalists’
coverage,” the report said. -30-
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*Embattled commumty college newspapers in New Jersey are showmg new life
just as a campalgn to pass student press leglslatlon ramps up.
s By Mol ly Cooke e S

I n a time characterized as the death spiral of print journalism
— a time when the President of the United States has declared
a “running war with the media” — it’s rare to see a newspaper
come back to life. One such heartening underdog is Mercer
County Community College’s The College VOICE, which
swept eight of 13 categories in its division this year for the
annual New Jersey Collegiate Press Association’s College
Newspaper Contest.

No one would have predicted such success just two years
" ago, when The College VOICE lay dormant for the 2014-
2015 school year with no prospective future. The newspaper,
which was founded in the late 1960s, had garnered major
attention after uncovering an English professor’s fraudulence,
ultimately resulting in his resignation in the spring of 2012.
A subsequent lack of support from college administrators led
adviser Holly Johnson to step down from her position in the
spring of 2014, however. As such, The College VOICE ceased
to exist for a year until professor Matthew Kochis was hired
on to raise it from the dead beginning in fall of 2015.

Johnson said an issue that all newspapers face — but
particularly smaller community college papers must deal with
— is losing the trust of the establishment.

“If an administrator sort of sours on talking to the student
newspaper based on one article, it may be really hard to_get
them to talk about the next article,” Johnson explained.

So far, it seems the paper has made great strides in
reestablishing its credentials and relationship with the college.
Community college journalism often produces colorful stories
both on and off the page, but even by those standards, the
tale of the VOICE'’s demise and subsequent resurrection is an
intriguing one. And it began with a time-traveling professor.

Back to the Future Past

n April of 2012, the VOICE reported that Professor Jamal

Eric Watson was being investigated by the university.
Reasons for such scrutiny could have been related to several
issues, including a previous felony conviction for larceny,
a restraining order filed over a domestic dispute and a
complaint from the University of Delaware that Watson was
missing several classes he was assigned to teach — classes that
conflicted with his teaching schedule at MCC.

Further investigation by the VOICE revealed that Watson
was on staff as an instructor at five other colleges whete his
assigned schedules frequently conflicted. The commute, the
staff calculated, would have made it physically impossible
to juggle all of the competing commitments — the distance
between the furthest institutions was around 80 miles. Watson
resigned that May.

Johnson recused herself from advising on stories related
to Watson when her students were writing them. They were
important, but he was a member of her own department and
she knew him personally, so she brought in another professor
to guide the publication. This didn’t stop retaliation from
other faculty members in the fall of 2012.

At the first English department meeting for the fall semester,
Johnson says a fellow professor grabbed her by the face out
of anger about the Watson story. She and some newly hired
English department staff who were horrified by the scene filed
a complaint and the offending faculty member took an early
retirement, but Johnson was forced to wait out an entire year
for her attacker to finish their time at the college and was met
with red tape concerning accommodations during that period.

“They acted like it was me who had done something wrong
when I went to ask for help,”-Johnson said. “The paper had
faced a lot of really big stories and the amount of support that
I felt like I got from the administration and the sort of fallout
from them was pretty great. As a result, I felt like it was the
right time to step down.”

Johnson waited another school year until the majority of
her students had graduated to leave in the spring semester of
2014.

She had set up major programs in Communications and
English to emphasize journalism education, ensuring the
continuance of her classes by adjunct professors, but the
number of students enrolled in them dwindled. Mercer hired
Kochis in the summer of 2015 to revitalize the key classes
required for the Communications and English majors. It was
made clear during his interview, Kochis said, that reviving the
newspaper would be an integral part of that job.

Journalism classes are independent of the student news
publication at Mercer, but they aren’t mutually exclusive.
Kochis recruits students from his classes to join the newspaper
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club, but students aren’t required to have taken journalism
to write for the VOICE.

Kochis said he began consulting Johnson about what to
do almost immediately.

“The newspaper had won awards while she advised it
so I wanted to keep her exact model,” Kochis said. “I
worked a lot with Holly on how to go about modelling
the club.”

This was the beginning of a return journey to Mercer
for Johnson, who returned to The College VOICE in a co-
adviser capacity this spring 2017 semester.

“[Kochis] is untenured and I think that, for one thing,
it’s not necessarily a great idea to have somebody
untenured doing the paper, though it’s definitely better
than having no one do it in terms of advising,” Johnson
said. “Also, he had a baby coming at the same time as the
College Media Association’s convention was happening
so he knew he wouldn’t be able to take students to that
and he reached out and asked if I'd be able to do it, so I
said ‘yes’ of course.”

Johnson’s return coinciding with a new presidential
administration is no accident. Her main reason for coming
back is the “era of fake news.”

“I think probably the largest reason for me was feeling
like after the election and seeing what’s happening with
what’s going on in media in the larger sphere, that it’s
a really important time to not step away from student
journalism and to ensure that students get training and
that we’re not letting free speech get chilled even further
than it might already be by our current government
administration,” Johnson said. “I definitely felt compelled
by the situation at large about the pressures the media is
under. I féel like students really need the support.”

Johnson went on to express regret for her, and the
newspaper’s, absence during years when students may
have needed press the most.

“[The paper] has been revived, and admirably, by my
co-adviser, but at the same time, it’s like I feel pretty
culpable and bad that during that period of time that I
wasn’t doing it, there was no voice for students on our
campus,” Johnson said. “That feels really sad. There
were students who could’ve contributed who I think
would’ve gotten a lot out of it, but I just didn’t have the
stamina to continue doing it so now I feel a sense of even
greater obligation to the students we have. To feel as if
this important institution in our campus would’ve just
stopped, that’s a big burden to bear.”

To Boldly Go...

Mercer’s current journalism students may be getting
the opportunity of their lives, though, as The College
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VOICE took first-place prizes in Feature Writing, Arts &
Entertainment/Critical Writing, Photography, Overall
Website and General Excellence in the two-year category
of the NJCP’s 2016-17 College Newspaper Contest,
along with two second places and one first.

Students like Maria Ramos, who was first published in
the paper during the fall 2016 term and is now editor-
in-chief of the VOICE, are writing about relevant and
difficult topics — like why a registered sex offender was
allowed to enroll at the college — and being rewarded for
it. ;

Atafour-year school, Johnson admits, such a promotion
would not happen so quickly. Turnover is one of the
disadvantages of doing journalism at community college,
but Kochis had devised a plan to deal with it.

“[The students] are only here for two years. The
amount of time that it takes for us to train, place them
in position and then have them put in leadership skills is
very collapsed,” Kochis explained. “One of the things that
we did was selecting students who were strong writers
and leaders to help advise and run the semester and vary
per semester; and as I continued teaching the journalism
class, I was able to find other members who would help
keep the newspaper going.”

Johnson added, “Because it’s community college, not
only are they commuting, but most of my students work
at least 20 hours a week and are taking a full course load.
The best students who do the best work for the newspaper
are usually the most exhausted, overworked students on
our campus. They still manage to do tremendous work,
but I would say that that’s definitely a hardship that you
might not see elsewhere.”

Ramgs agrees that it’s tough, but says she’s up for the
challenge. A second-year student, she plans to stay a third
year and continue serving as editor-in-chief, with plans to
continue growing the paper.

As of now, the 16-page paper, which covers news on
the main campus in West Windsor as well as the James
Kerney Campus in Trenton, is published three times a
semester and the 1,500 printed copies are hand-distributed
by students. Kochis says he’d like to continue increasing
page count up to 20 and Ramos says she’s focused on
bolstering readership by improving the VOICE'’s online
presence.

“Let’s be realistic, a lot of students are not going to pick
up the paper from around the halls at school, but they’re
going to pick it up online,” Ramos argued. “We’re on our
phones all day. we’'re on Facebook, we’re on Twitter. So
I say let’s try to move a bit more on social media and
try to get more students involved. I want that. I want
the students to read us. Of course we have faculty and




staff reading us and they are readers, but it’s a paper for
students by students.”

Progress can, however, be stalled by administrative
barriers from the school, as it has been before.

Ramos recounts a growing enmity between herself
and the college’s public relations department regarding
access to information that “any other student could go in
and ask for.”

Kochis is working on a grant to regain access to a
room and facilities designated specifically for the club’s
journalism and production after their newsroom was
absorbed for shared use under a Student Governance
Association act while the newspaper was dormant.
Having to use outdated computers and share facilities
with the radio station “made it impossible to interview
anyone.”

Johnson recently forwarded the Student Press Law
Center a screenshot of a mandatory online faculty training
in which employees are instructed that they “should
not talk to the press without explicit consent from the
university.”

But these roadblocks are likely more a result of
negligence than of malice, Johnson wrote in her email
referencing the lack of support she received back in 2012.

“In the end I think their actions were less a desire
to silence the paper and more a result of college
administrators in general not having a clear sense of what
their obligations are where the student press isconcerned,”
Johnson wrote. “I suspect working successfully with the
student press is not covered in the Doctorate of Education
(Ed.D.) programs that most of them come out of.”

She continued, saying that she is optimistic that progress
will continue if student press freedom legislation passes
in New Jersey.

“I’mhopeful that the New Jersey New Voices legislation,
if passed, will reduce this problem by clarifying for
administrators what their obligations are, remove the
guesswork, and hopefully establishing a stronger culture
of First Amendment support across the state,” Johnson
wrote, noting that, “In many ways our school is more
supportive of college press freedom than many of its
peers if only because we in fact have a newspaper.”

Return of the Viking

J ohnson says Mercer was one of six community colleges
represented at the New Jersey College Journalism
Conference. Noticeably absent, she said, were members
of the Viking News from Ocean County College, where
students famously sued the school for violating the First
Amendment by firing newspaper adviser Karen Bosley
over a controversy surrounding the newspaper staff’s

investigative journalism.

Though no staff or adviser for the Viking News could
be reached by the SPLC for comment, it also seems
to be a phoenix rising from the ashes of dying student

.papers. A recent copy of the newspaper could be found

after spending less than five minutes on campus. An
office designated as the newsroom’s door boasts fliers
encouraging students to apply to the staff, as do bulletin
boards in the surrounding area.

However, the newspaper lacks a meaningful online
presence. A post to its Facebook group from May
explains: “We tried to get a temporary site up until the
official one launches but it never came to fruition. Next
fall the online version will have its own website and will
be updated daily in some cases depending on the news of
the day. The print version will still exist but it will be a
monthly publication.”

One thing is for sure, the seeds of truth sown by
student press in the Garden State may be stronger than
the weeds surrounding them. New Jersey’s unique and
varied student media ecosystem has even been the focus
of study.

Simon Galperin recently capped off his M.A. in Social
Journalism from CUNY by conducting a massive study
of scholastic journalism in New Jersey. That’s not as
counterintuitive as it sounds. Galperin was a journalism
undergraduate at Rutgers University, where he launched
his own underground student news site — Muckgers.

In the final stretch for his graduate degree at CUNY,
Galperin spent several months working to secure funding
for grants to provide fellowship and training opportunities
for undergraduate student journalists in New Jersey.
Then, it ocgyrred to him — he had no idea what it was
student journalists actually needed.

What he did know was that 40 percent reported feeling
unprepared for their careers after graduation according
to research from the University of Georgia. He knew the
problem, but not the source, and that’s when he shifted
focus to gathering information.

SPLC interviewed Galperin for a Febraury 2017
podcast, and he discussed how he embarked on a months-
long field review of student journalism in New Jersey —
from interviews with educators and students to a survey

" to cataloguing all the student media outlets he could find.

You can read a summary of his findings on his Medium
page: medium.com/@simongalp. ‘

As Ramos puts it, “Papers in community colleges —
well, everywhere — but including in community colleges,
are very important and we need to keep promoting it and
make sure people read and they know they exist.” -30-
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Legal Analysis

The new F-word: FERPA and public records

By Frank LoMonte

When student reporters sought public records from the
University of Florida about a fraternity hazing episode in which
pledges were forced to babysit a watermelon around-the-clock,
the university responded by redacting the names of all of the
participants. Including the watermelon.

The University’s Public Records Center claimed that all the
redactions — including the nickname that pledges had assigned
to the watermelon (“Walter,” as reporters were able to learn
elsewhere) — were required by federal student privacy law.

That a university would categorize the name of a watermelon
as a federally protected “education record” exemplifies how
frequently the Family Educational Rights and Privacy Act
(“FERPA”) is misapplied in nonsensical ways to frustrate news
coverage of colleges and schools.

It’s been said that a talented prosecutor can convince a grand
jury to indict a ham sandwich. If that is the case, then a talented
education lawyer can convince a judge to classify that ham
sandwich as a confidential education record. By categorizing
documents as “education records,” colleges and schools can
take advantage of exemptions in state freedom-of-information
laws allowing agencies to conceal documents that otherwise
would be public records.

In recent years, requesters relying on their state public-records
laws have been denied access to the following documents on
the grounds that they qualify as “education records” under
FERPA:

« Parking tickets issued to student athletes.'

e A tally of the number of college football players who
reported concussions.”

« The findings of investigations into academic dishonesty in
college athletic programs.’

e The afount of taxpayer money paid out to a family that
filed a liability suit against a school district.*

It’s not just journalists whose requests come up against
seemingly inexplicable usés of “student privacy” to withhold
non-private records. A mother in Northern California was told
that the scores of her own child’s high-school swimming meets
were FERPA-protected secrets and could not be released.’ A
family in Valdosta, Georgia, was forced to sue their late son’s
school district for access to a security-camera video that could
have helped explain his mysterious death in the high-school
gym, and a family in Buffalo was told that video of the football
game where their son suffered a fatal injury was off-limits to
disclosure because of FERPA.

Under any commonsense understanding of educational

privacy, none of these requests should have been rejected.
They involve information that is neither “educational” nor, in
many instances, information that identifiably points to a known
person or gives away anything not already publicly observable.

How has FERPA evolved into what one legal commentator
calls “an administrator’s refuge from accountability?””’
And how can journalists who need information about the
performance of educational institutions overcome the frivolous
over-classification of documents as confidential “education
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records?” Answering these questions requires understanding
the history and purpose of the statute, and how courts have
at times been fooled into accepting unfounded confidentiality
arguments.

FERPA: How did we get here?

Sometimes called the Buckley Amendment after its chjef
sponsor, Sen. James Buckley, FERPA began its life as a well-
intentioned attempt to protect students against inaccurate or
incomplete information in school files that, unbeknownst to
them or their families, might be used to their disadvantage in
later life.* Buckley’s chief concern was not for privacy but for
disclosure. He wanted families to be able to see, and correct,
files they might not even know existed that might contain
misleading information.

The “rights” portion of FERPA entitles students (or, in
the case of minors, their parents) to inspect their “education
records” and, where necessary, to insert corrective material into
those records.? The “privacy” portion then requires schools to
refrain from a policy or practice of disclosing those education
records to people without a need to know.'

Although not every court has agreed, the prevailing view
of FERPA is that it overrides state public-records statutes by
making students’ education records off-limits to disclosure.
Almost all state freedom-of-information laws exclude
documents that are confidential under federal law, and FERPA
is understood to be a federal declaration that education records
are confidential. This is how FERPA comes into tension with
the normal presumption that all records of state agencies,
including schools and colleges, are to be made available for
public inspection.

The act defines *education records” as “those records, files,
documents, and other materials”which (i) contain information
directly related to a student; and (ii) are maintained by an
educational agency or institution or by a person acting for such
agency or institution.”"" In other words, there are two essential
criteria for a document to be confidential under FERPA: it must
“directly relate” to a student, and it must be “maintained” by
the institution.

The U.S. Supreme Court put some teeth into that definitional
threshold in a 2002 ruling, Owasso Independent School District
v. Falvo, involving a parent’s challenge to an Oklahoma school
district’s practice of “peer grading” quiz papers during class."
The Supreme Court held that, even though students were
being allowed to see their classmates’ grades, the practice did
not violate FERPA because the quizzes were not “‘education
records.” They were not centrally maintained by the school,
and indeed might be discarded by the teacher after the students’
grades had been entered. “It is fanciful,” Justice Anthony
Kennedy. wrote, “to say [school authorities] maintain the papers
in the same way the registrar maintains a student’s folder in a
permanent file.””

The Owasso case reflects two important realities about
FERPA: First, that it is not meant to be interpreted in an ultra-
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literal way that interferes with schools’ ability to do business,
and second, that it is an exceedingly narrow statute pertaining
only to the small subset of documents that a school regards as
part of a student’s permanent record.

That is not how FERPA is widely understood and applied
today. Rather, because of a patchwork of inconsistent judicial
interpretations and the U.S. Department of Education’s refusal
to offer clear guidance, the statute is regularly misapplied in
ways that frustrate public accountability. A commentary in
the about the role of FERPA in concealing scandal in college
athletics observed:

One of the most egregious defects of the Buckley
Amendment is its propensity to allow colleges and
universities the wherewithal to manipulate the law, thereby
protecting the institution while giving the appearance
of protecting student privacy. As one administrator has
observed, ‘what seems apparent ... is that some college
and university officials have grown accustomed to using
the act - indeed, abusing it - as a defensive shield against
disclosure of information that the public has a right to know
and to which the Buckley Amendment has never had any
relevance.’'*

In one recent example, author Jon Krakauer was unable
to obtain records from the state commissioner of education
explaining why he overturned disciplinary sanctions against
a star University of Montana football player after a campus
disciplinary board found him liable for sexual assault. The
Montana Supreme Court accepted the state’s categorization
of the documents as FERPA records, even though all of the
damaging allegations about the player had already been
publicly aired at his criminal trial.”® This is just one of many
examples of how student privacy law frustrates the public’s
ability to monitor how well college disciplinarians respond —
or don’t — when students report sex crimes.

When asked, most courts take a commonsense view of
FERPA and reject the attempts of college and school lawyers
to classify everything student-related as confidential. When
the University of Maryland tried to withhold athletes’ parking
tickets on the grounds of educational privacy, the state’s highest
court made short work of the university’s claim:

[FERPA] was not intended to preclude the release of any
record simply because the record contained the name of a
student. The federal statute was obviously intended to keep
private those aspects of a student’s educational life that
relate to academic matters or status as a student.’®

Or, as a North Carolina judge memorably declared in an
April 2011 memorandum: “FERPA does not provide a student
with an invisible cloak so that the student can remain hidden
from public view while enrolled at (college).”"”

Nevertheless, schools and colleges persistently cite FERPA

to deny journalists’ requests for public records, even when
the records have little relation to a student’s “educational
life,” and even when the records contain nothing that isn’t
already known or observable. And colleges even at times have
withheld essential public-safety information, insisting (whether
truthfully or not) that they believed FERPA tied their hands.~
In an especially outlandish case, Oklahoma State University
failed to tell even its own police department about a serial
predator who’d been found liable on four counts of sexual
battery in a secret campus disciplinary proceeding.”® When

an investigation by student journalists broug t the snafu to
light — and the suspect was belatedly arrested and criminally
charged — OSU claimed that FERPA precluded telling anyone,
even police, that a potentially dangerous sex offender was at
large in the community. An internal investigation concluded
that the university’s application of FERPA was wrong, but
no Oklahoma State employee was ever held accountable and
punished.

Importantly, the only penalty for violating FERPA is that
the U.S. Department of Education can declare the educational
institution ineligible for federal funding, which at most
institutions would equate to a financial death sentence. Because
the penalty is so drastic, it has never been imposed. In fact,
Department of Education rules provide that penalties cannot
be imposed unless the institution is found to have a policy or
practice of disregarding privacy, is put on notice of the need to
correct the po‘ﬁcy orpractice, and refuses to do so."” Thus, it is
a falsehood to say that granting a request for public records will
result in the institution losing federal money.

It is clear that FERPA was never intended or understood to
penalize a single decision to grant a request for public records,
because the punishment — a loss that could equate to tens of
millions of dollars a year at a large university — would be
wildly disproportionate to the harm. Rather, FERPA is meant
for that rare outlaw institution that routinely refuses to take
basic precautions to safeguard student records.

What’s not confidential?

Certain records are categorically exempt from FERPA and,
at a public institution, should be readily and fully disclosed in
response to a state freedom-of-information request. Statutorily
exempt types of records include:

« Directory information, which is regarded as harmless
identifying information that includes a student’s honors
and awards, dates of attendance and degree status, contact
information, participation in sports and extracurriculars, and
more.”

« Records created for law enforcement purposes, which can
include incident reports prepared not just by campus police but
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by non-police security forces.?!

* The outcomes of college disciplinary cases where a student
is found to have committed behavior equating to a violent or
sexual offense, including the following details about the case:
The name of the offender, the nature of the offense, and the
penalty received.? :

U.S. Department of Education interpretations also clarify that
certain types of records are unprotected by FERPA and, when
they fall within state public-records statutes, must be released.
For example, once a student dies, his records cease to be
protected by FERPA if he reached the age of 18 before death.?
Thus, journalists were able to obtain and publish the school and
college disciplinary records of Orlando nightclub shooter Omar
Mateen, who killed 49 people in one of America’s worst mass
shootings in June 2016.>* (The Department of Education has
indicated that it will take a different position if the student dies
before turning 18, on the grounds that the FERPA privacy right
remains with the parents and never transferred to the child.)

It’s also clear that FERPA cannot be used as a bludgeon to
prevent students who come into possession of confidential
information about other students from sharing it. FERPA is
binding only on officials of an educational institution who have
been entrusted with confidential records.

The Department of Education admonished the University of
Virginia in 2008 to stop requiring victims of sexual assault to
sign confidentiality agreements under which they were forced
to promise, under threat of disciplinary action, never to discuss
their cases with anyone.> And in January 2009, the Department
amended its FERPA regulations to say explicitly that crime
victims cannot be constrained from sharing information about
the crimes, including any disciplinary penalty imposed on the
offender.”® So if colleges are forbidding crime victims from
talking to the public, they’re violating federal regulations.

The courts have been unanimous in ruling that information
about students that makes its way into the legal system ceases
to become confidential, even if the same information would
have been confidential when maintained in a school record.

For instance, a U.S. district judge turned down the University
of North Carolina-Chapel Hill’s attempts to seal all of the
witness statements entered into the court record in a sexual
harassment case brought by a student-athlete, which the
university tried to argue — unsuccessfully — would compromise
FERPA-protected information. “The information at issue in the
depositions is not an ‘educational record’ as defined by FERPA,
nor is it the type of information that would be on a FERPA-
protected educational record,” the judge ruled.?” So it is never
legitimate for a school or college to claim that copies of court
documents are protected by FERPA.

Mostimportantly for journalists, the Department of Education
has said repeatedly that FERPA confidentiality applies only to
the physical education record itself, or to information coming
directly out of that record. If information comes from another
source — such as a witness’ personal recollection — sharing that
information does not implicate FERPA at all:

FERPA applies to the disclosure of tangible records and of
information derived from tangible records. FERPA does not
protect the confidentiality of information in general, and,
therefore, does not apply to the disclosure of information
derived from a source other than education records, even if
education records exist which contain that information. As
a general rule, information that is obtained through personal
knowledge or observation, and not from an education
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record, is not protected from disclosure under FERPA 28

This is the single most significant point for journalists to
remember in pushing back against the expansion of FERPA
into areas that Congress never envisioned or intended. FERPA
is never an excuse for a school or college to say “we can’t
discuss anything about™ an incident, even one in which students
are disciplined. The public is entitled to know the nature of
incidents that endanger school safety, even if the names of
students who are penalized can legitimately be withheld. If the
school’s information comes from the police, or from any other
source that’s not a centrally maintained education record, then
nothing in FERPA forbids sharing that information.

What’s unclear?

Journalists, both student and professional, frequently find
themselves needing access to public records from educational
institutions that would readily be disclosed by any government
agency other than a school. Several recurring scenarios have
proven especially challenging for the courts to resolve and
have resulted in conflicting interpretations.

(1) Email correspondence. School and college attorneys
routinely insist that emails about students are “education
records™ and refuse to turn them over in response to journalists’
requests. But several courts have disagreed, on the grounds that
emails are not centrally maintained by educational institutions,
and indeed are subject to being deleted by the sender and
recipient at any time. Most recently, a U.S. district judge in
Pennsylvania ruled that emails among school employees
referring to a student could be withheld on FERPA grounds only
if those emails were actually kept with the student’s permanent
school file: “These e-mails appear to be casual discussions, not
records maintained by Defendant.”?

(2) Surveillance videos. Courts are split on whether a security
video recorded aboard a school bus or inside a school building
should be categorized as a confidential FERPA record. Judges in
New York and Louisiana have found that surveillance videos do
not meet the statutory definition to be education records, while
a court in Utah came down on the opposite side.* The pivotal
fact in determining whether FERPA applies should be whether
the statute implicitly covers the disclosure only of confidential
information about a student” that would not be outwardly
observable, since a person’s physical appearance while riding
a bus or walking down a hallway is not confidential (and in
fact the Department of Education has said, for this reason, that
there is no FERPA violation in allowing a visitor to observe a
class). A pending Minnesota case could lend some clarity to
this unsettled area of the law. High school journalists in St.
Louis Park, Minn., are suing for access to a surveillance video
that would help them get to the bottom of dueling accounts of a
hallway altercation.” A popular athlete was accused of yanking
the hijab from the head of a Muslim student, but received no
disciplinary consequences. The school insists that the video is
a confidential education record, and cannot be disclosed even
with faces blurred because the journalists already know the
identities of the students.

(3) Small data sets. Journalists and researchers frequently
report that when they ask for statistics having to do with students
—even tangentially — schools will respond with “FERPA” if the
request involves a small group of individuals.3? For instance,
the Columbus Dispatch was denied a statistical breakdown of
the number of times students brought guns into Ohio schools
on the grounds that some districts might have only one or two




gun offenses.* There is much less to the “small data set” issue
than meets the eye. First, Department of Education guidelines
explicitly say there is no federal “size requirement” that
dictates when a group of students becomes so small that the
number cannot be released.** Second, the Department has said
that its concern is whether a person who does not already have
personal knowledge of the situation could make a “match”
between the data and a particular student. It is irrelevant
whether a school employee could make the match, because
“they are presumed to have inside knowledge of the relevant
circumstances and of the identity of the students.”* Recently,
a Louisiana judge ordered the release of state Department of
Education statistics showing how many students in each school
are classified as economically disadvantaged or are learning
English as a second language, which the state had “suppressed”
on FERPA grounds.*

Another area of uncertainty is whether, and how, FERPA
confidentiality can be waived so that otherwise-private records
can be accessed if there is an overriding public interest in
disclosure.

Under ordinary principles of state privacy law, a person can
implicitly waive privacy by acting in a way that’s inconsistent
with a “reasonable expectation of privacy.” For instance, a
person’s marital troubles or substance-abuse problems are not
normally a matter of public interest or concern, but they become
newsworthy when the person gains celebrity as a movie star or
runs for elected office. It’s unclear whether FERPA works the
same way, or whether a formal written waiver is the only way
a student can forfeit confidentiality protection.

Colleges in fact do give out information about student
disciplinary cases where doing so suits the colleges’ public-
relations agendas, indicating that they believe FERPA can
be waived by engaging in scandalous behavior that becomes
widespread public knowledge.

When a racist fraternity chant captured on video and posted
to YouTube provoked a nationwide outcry, University of
Oklahoma President David Boren publicly expelled the two
students identified as ringleaders, even though their identities
were easily disCernible.”” The University of Alabama disclosed
the punishment imposed on a student who posted racial slurs
on a Facebook page set up to facilitate exchanging tickets for
Crimson Tide sporting events, although the student’s name was
publicly available .

In these instances, and others like them, universities have
tacitly acknowledged that they have an obligation to explain
themselves to the public that can override any student’s right
to privacy, particularly where the student has misbehaved in
a way that attracts widespread attention. And in no case have
these universities suffered any federal sanctions for discussing
disciplinary actions against identifiable individuals.

While the U.S. Department of Education has never said that
FERPA is waivable except by an explicit, signed document,
there is a growing consensus that it’s possible to waive FERPA
confidentiality by acting in a way inconsistent with privacy.

In a pair of recent rulings, Florida courts found that taking
on a campus elected office waived the confidentiality of

records about participation in student government — in one
case, records of election-violation complaints brought against
student candidates, and in the other, records of reimbursements
paid to student elected officials for business expenses.* Florida
courts twice ruled that students “implicitly consented” to the

release of information about their participation in student
government when they ran for office, even without a formal
written privacy waiver.

Confusion in the courts

' Despite what would appear to be unmistakable guidance
from the Supreme Court in the Owasso case, courts at times
have deferred to colleges” mislabeling of records as FERPA-
protected even when they are not centrally maintained and
even when they do not pertain directly to identifiable students.
Two especially extreme rulings illustrate how challenging it
can be for a requester to overcome a college’s insistence that a
document qualifies as an education record.

In 2008, the University of Iowa launched an internal
investigation into the mishandling of an athlete’s complaint ~
that two fellow athletes had sexually assaulted her in a campus
housing unit. That investigation resulted in a housecleaning
that cost two Iowa vice presidents their jobs, and the local
newspaper wanted to know why. The lowa Press-Citizen
requested records of an internal investigation into the behavior
of the vice presidents conducted by an outside law firm — and
ran smack into FERPA.

The Iowa Supreme Court concluded that the entire
investigatory report — even without student names — could be
withheld because it referred to known students, even though all
the identities of the involved students had already been aired
in criminal court proceedings: “we conclude that educational
records may be withheld in their entirety where the requester
would otherwise know the identity of the referenced student or
students even with redactions.”

At Ohio State University, the school’s storied football
program faced the risk of NCAA sanctions after evidence
came to light that athletes were trading sports memorabilia for
tattoos. Sports journalists at ESPN sought access to university
records to determine how deep the scandal went into the athletic
department, and specifically, what the school’s acclaimed
football coach, Jim Tressel, did or didn’t know. Ohio State
classified essentially all of the records that ESPN requested
— including Tressel’s emails with a local football booster not
employed byithe university — as “education records.” The Ohio
Supreme Court agreed and allowed the university to deny
almost all of ESPN’s request: “[T]he records here generally
constitute ‘education records’ subject to FERPA because the
plain language of the statute does not restrict the term education
records to academic performance, financial aid, or scholastic
performance.”!

These cases are clearly wrongly decided — inconsistent with
the Supreme Court’s and the Department of Education’s narrow
understanding of FERPA — and yet they are binding law in their
respective states. And such botched interpretations embolden
college and school attorneys to believe they can fool judges
into accepting that just about anything referring to a student is
a confidential FERPA record.

Fortunately, most judges are not so credulous, and in recent
years, many courts have seen through specious claims of
FERPA confidentiality.

In October 2016, a federal judge sanctioned attorneys
representing Northern Kentucky University for the bad-faith
use of FERPA to obstruct a witness interview. While a key
witness was being questioned in a federal Title IX lawsuit
over the university’s handling of a rape complaint against
NKU basketball players, the university’s counsel repeatedly
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interrupted the deposition and ordered the witness not to answer
questions, claiming — falsely — that recounting his recollections
about the rape case would violate FERPA 2

Judge William O. Bertlesman also denied NKU’s attempt to
have the entire case sealed and all of the witnesses gagged; the
university had argued that even releasing information in the
context of a court case could trigger a FERPA violation.

A series of ongoing cases holds the promise of clarifying
when FERPA can and cannot be invoked as an excuse for
withholding records that state law makes public.

In two lookalike “reverse FOIA” cases, the University of
Kentucky and Western Kentucky University are each suing
their own student-run newspapers in an attempt to evade an
order from the state Attorney General to turn over the records
of outcomes of sexual harassment cases against professors.
The universities claim that, because the complaints and
witnesses may be students, the records are FERPA education
records even though they are stored with the personnel files of
the employees and not maintained as student records.

The Oregon Supreme Court is deliberating whether notices
filed with the University of Oregon teaching hospital indicating
an intent to file a lawsuit can be protected against disclosure
by FERPA. The state Court of Appeals ruled in 2016 that a
pre-lawsuit notice cannot be withheld from journalists as an
education record unless the notice “describes and directly
relates to activities of a student or the educational status of a
student.”*

These cases will help lend guidance to educational institutions
and courts in determining what can be withheld as an education
record, but their precedents will be binding only within their
states. It has been challenging to get a FERPA case in front
of the U.S. Supreme Court for a definitive interpretation,
because FERPA cases almost always involve interpreting state
freedom-of-information laws, and the Supreme Court will not
accept cases where the decisive issue is the application of a
state, rather than federal, statute.

Getting past the FERPA firewall

Until Congress or the Supreme Court clarifies that FERPA
applies only, to confidential and centrally maintained records
that relate to a student’s educational life, abuses will continue.
Requesters can try a few workarounds to get past an unfounded
claim of FERPA confidentiality, though in most states taking
the agency to court is ultimately the only recourse, and that can
be an unsatisfying one.

First, avoid making a “targeted request” that will tip off the
agency that you’re interested in one specific student or case. If
the request obviously points at an identifiable student, it can
be denied even if the requester agrees to accept the records
without names. Rather than asking for all correspondence
with the NCAA involving academic dishonesty by basketball
players during the month of May — which seems to pinpoint a
specific player — ask for that'correspondence covering the past
two years and involving all teams.

Second, consider whether some entity outside the campus — a
police department, a regulatory agency, a public official who
sits on the board of governors — might have copies of the same

records. If the records have been shared with outsiders, there’s-

a good chance they don’t qualify as FERPA education records,
since FERPA records normally can be shown only to people
inside the institution with an educational need to know.

Third, when agencies invoke FERPA groundlessly, point

22 REPORT Spring 2017

out other agencies that have harmlessly disclosed the same or
comparable records without penalty. For example, colleges
frequently claim that information about fraternity hazing cases
is a FERPA-protected secret — except that Arizona and South
Carolina universities have been disclosing it for years.* School
districts often claim that statistics about the number of students
who commit disciplinary offenses is confidential — except that
Massachusetts and Virginia put those same statistics online
If federal privacy law really applied to these records, they’d be
private everywhere.

If you’re a current or former student at the institution, file a
written request to inspect your own FERPA records, and see.
what you get back. What you almost certainly will not get back
are the records that the institution regards as FERPA records for
public-records purposes — emails, surveillance videos, parking
tickets and the like. And if those records are not treated as
FERPA records when a student exercises the right of access,
then they cannot legally be treated as FERPA records when the
institution is faced with a freedom-of-information request.

If your institution doesn’t fully honor your FERPA access
request — if you aren’t afforded access to emails, surveillance
videos and other such records — file a complaint with the U.S.
Department of Education’s Office of Chief Privacy Officer,
which enforces FERPA compliance. Once a school confronts
the self-defeating consequences of over-classifying records as
FERPA-protected, its attitude may change.

FERPA can be restored to the sensibly narrow confines that
its authors and the Supreme Court have always understood,
but the first step is to help the public understand how much
information is being lost — and how often scandals are
minimized or concealed — in reliance on misinterpretations of
a badly broken law.

Attorney Frank D. LoMonte is executive director of the
Student Press Law Center.
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