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Statement of Support: Senate Bill 764
To: Senate Education, Health and Environmental Affairs Committee



From: Eric Blitz, Vice-Chairman, Libertarian Party of Maryland
March 2, 2016

Chair Conway, Vice-Chair Pinsky, Members of the Committee:

The Libertarian Party of Maryland supports passage of SB 764. Students attending Maryland public schools and schools of higher education should be given the strongest possible protection of their freedom of speech and of the press, including expression made through school-sponsored media. This bill protects student expression in school-sponsored media while providing the minimum necessary limitations necessary to recognize the school’s interest in protecting the integrity of school-sponsored media. We would not recognize the virtue of such limitations if they were extended to student expression made outside the context of school-sponsored media, as students’ rights in that context should be as co-extensive as any person’s protected expression under the First Amendment, so long as the expression does not create a substantial disruption to the school environment or violate the rights of others. However, for school-sponsored media, as long as the limitations are designed to only limit expression that is profane, constitutes libel or slander, creates an unwarranted invasion of privacy, includes intimidation or threats, or would create a clear and present danger of the commission of an unlawful act, violation of school rules or disrupt the orderly operation of the school, we recognize those limitations as permissible for a state sponsored forum. 

The values of freedom of expression and education are intertwined. To be educated through a dialogue between one’s peers, a student must be taught to recognize the diversity of opinion that will result and the great value in protecting each of their individual expression against content-based censorship. In a world in which identifying truth is a process of communicating and evaluating contested views, freedom of expression is essential to reach that truth. While this is especially true of students’ political speech in First Amendment jurisprudence, for younger students the values of protecting diverse, novel and non-normative cultural and social expressions may be as important to them as political expression. That cultural or social expression may be disruptive to status quo cultural or social norms should be encouraged, so long as that disruption is not targeted against the values in educating the students. Each student can be a pioneer in thought and expression without overturning or disrupting the educational framework in which the thought and expression is made and Maryland should encourage that pioneering spirit.

The standards of Hazelwood School Dist v. Kuhlmeier, 484 U.S. 260 (1988), are much too broad and subjective to be consistent with educating Maryland students with the values underlying the First Amendment protections for expression. While the limitations listed above can fairly be described as protecting the integrity of the school-sponsored media, the Hazelwood decision allows content-restrictions that limit unpopular opinions and give too much subjective discretion to school administrators in limiting or disciplining political, social and cultural speech deemed disruptive merely because it is outside the norm. It is one thing to limit sexual activity in a high school play based upon the necessity of protecting student participants and the integrity of state-sponsored media. It is quite different and inappropriate to censor expression that describes a different view of the world’s political order, a different view of how we should relate to each other as human beings, or a different view of culture or social norms. The latter are at the very heart of protected expression and should be encouraged rather than restricted by overzealous administrators and teachers who, justifiably concerned with order and educational values, may reduce student expression to the lowest common denominator of perceived consensus. Worse still, the breadth of the Kuhlmeier standard can allow teachers and administrators to substitute their own personal views of appropriate expression for the standards of the State. The Kuhlmeier decision becomes even more untenable and unjustified for students at Maryland’s institutions of higher learning. We recommend a return to the standard announced in Tinker v. Des Moines Independent School District, 393 U.S. 503 (1969), which protected student expression that is not demonstrably disruptive to the school environment or invades the rights of others and disallowed limitations that are based merely upon “an undifferentiated fear or apprehension of disturbance.”



Maryland is free to expand the liberty interest of student expression in school-sponsored media to the Tinker standard and SB 764 would accomplish that goal, though with a more refined definition of what constitutes disruptive expression and protection of the rights of others. We believe that Maryland should do so.

On behalf of the Libertarian Party of Maryland, I ask for a favorable report from the committee on SB 764.







Sincerely, 







/s







Eric Blitz, Vice-Chairman







Libertarian Party of Maryland.
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By Authority: Michael Linder, Treasurer

